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In a chronological notice of the progress of the bank- 
ruptcy law of Scotland, the full and satisfactory inyes- 
tigations of Professor Bell render unnecessary any thing 
beyond a very brief outline of the early history of the 
system. By an old principle of our law, which has 
descended to us from the civilians, any alienation of a 
man^s property, made with an intention of defrauding 
his onerous creditors, is an illegal act. In the year 
1621, an act of sederunt, which the Court of Session 
had passed as a rule for its decisions in conformity with 
this principle, was confirmed by Parliament ; and aliena- 
tions made by an insolvent person to his near relations, 
or to persons connected vnth him in business or other- 
wise, who might aid him in cheating his creditors, as well 
as alienations of property, against which lawful creditors 
had begun to sue out diligence or execution, were declared 
to be illegal.^ In 1661, statutory regulations were passed 
for preserving the heritable estate of deceased persons from 
being carried off by those creditors who, by fortunate 
activity or collusion, might be first in the race of dili- 
gence ;f and in 1662, the same end was accomplished in 
relation to the moveable estate by an act of sederunt, 
prohibiting, during a certain period, the execution of the 
usual formalities, through which the ordinary creditors of 
the deceased might recover payment, t In 1681 and 

* 1621, c. 18. t 1661, c. 24 t^ ^- ^^^ P«b« l^^^* 
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1690, provisions were made for conducting the sale of 
landed property burdened by debts, for the mutual and 
equal benefit of those entitled to partake of the pro- 
duce.* In 1696, certain rules were constructed for 
testing the status of bankruptcy, with the view espe- 
cially of giving the honest creditor redress against the 
bankrupt's collusive transactions with favoured claimants.f 
The imperfect operations sanctioned by this act, as after- 
wards aided by the arrangements for equalizing diligence, 
are still in many cases the only means by which the 
estate of a debtor, who does not come within the seques- 
tration act, can be kept from falling to the lot of those 
creditors who are first in a contest for priority. 

It was not until' the year 1772,:^ that a law was passed 
for collecting and distributing the property of a bankrupt 
trader in Scotland after the plan which had subsisted 
since the year 1570 in England, and the first sequestra- 
tion act was limited to the moveable estate. It contained 
clauses for equalizing the rights of persons who, within a 
certain limited period, might follow out the steps of 
diligence, calculated for attaching moveables ; and with 
the subsequent addition of a like clause regarding heri- 
table property, and the enlargement of the period, this 
provision became a feature of the later sequestration 
statutes, which is stiU preserved as it stands in the act of 
1814. In 1 783,$ the process of sequestration was extended 
to the landed estate of a trading debtor. The act of that 
year was superseded by the act of 1793 ; and the system 
was remodelled in 1814,|| by a temporary act, from time to 
time renewed, until the act of 1839. 

The leading defects, which some years of practice de- 
veloped in the act of 1814, were, — ^that the interest in the 
debtor's estate, which gave creditors the privilege of de- 
manding the application of the act, was fixed at too high 
a sum, and the system consequently did not descend to 

• 1681, c. li ; 1690, c. 20. + 1696, c 5. J 1 2 G. III. c. 72. 
§ 23 (j. HI. c. 18. II 54 G. III. c. 137. 
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classes of traders who might appropriately come under its 
operation ; that the incidental procedure was costly and 
cumbrous, from there being no machinery for enforcing it 
subsidiary to that of the supreme civil tribunal ; that, 
especially, questions aa to the qualificatious of creditors to 
act in the sequestration, being remitted from the supreme 
court to special commissioners, and brought back again, 
frequently made inquiries into the foundation and charaxs- 
ter of the debts of individual creditors as tedious and as 
expensive as separate litigations; that the prospect of 
getting their expenses paid by litigious creditors was a 
temptation to unprincipled law agents to institute expen- 
sive proceedings in regard to matters of trifling importance, 
and to conduct their operations with more regard to their 
own interest than to the benefit of the creditors ; that the 
proceedings were capable of being protracted beyond the 
time necessary for the satisfactory realization and distri- 
bution of the estate; and, that there were not effectual pro- 
visions for protecting the residue of the estate from being 
misappropriated, in instances where the tediousness of the 
proceedings had exhausted the vigilance of those creditors 
properly entitled to share in it. These prominent de- 
fects, and many others of a less important character, were 
remedied by the act of 1839,* to which so large a propor- 
tion of the following pages is devoted. The pecuniary qua- 
lifications of the petitioning creditors were reduced. For the 
purpose of uniting the sanction and control of the supreme 
court with the economy, despatch, and general convenience 
of a local management, the process was made to issue from 
the Court of Session, and to be remitted, for the conducting 
of the incidental business, to the sheriff of the county; the 
Court of Session interposing its sanction to the discharge of 
the debtor, and of the trustee. The method of inquiry into 
the qualifications of creditors was simplified. The claims 
of agents were restricted to the estate realized. The in- 

♦ 2 & 3 Vict. c. 41. 
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terrals between the seyerai operations were shortened ; 
and a provision was made for the preservation of unclaim- 
ed dividends, by which they remain accessible to the credi- 
tors entitled to them in the first place, and subsequently, on 
their not being claimed, revert to the public. In the ar- 
rangement of the jurisdiction, advantage was taken of the 
valuable system of local judicatories in Scotland, to esti^ 
blish, without the construction of any new machinery, a 
parallel to the new judicial arrangements as to bankruptcy 
in England, where a fiat, after having been issued from 
the Court of Chancery, goes to a Court of Bankruptcy, 
in which the incidental procedure is conducted before an 
individual commissioner. The parallel has been preserved 
in the continuance of the jurisdiction of the Court of 
Session, during the subsistence of the process, as a court 
of review. In the Scottish measure, as it was originally 
laid before parliament, there were two features which, 
probably, the extent and efficacy of the insolvency system 
in that part of the country would render inexpedient in 
the bankruptcy law of England. By the one, it was 
proposed, that insolvents, though not connected with 
trade, might, on their own application, be subjected to 
the operation of the act ; by the other, sequestration was 
extended to the estates of deceased debtors, whether 
they were traders or not. The former of these clauses 
was lost in the discussion of the measure ; but the latter 
was preserved, and constitutes a material feature of the 
act. During the dependence of this measure for several 
years in parliament, various reforms were accomplished 
in collateral branches of the law of debtor and creditor. 
In 1835,^ imprisonment for small debts was abolished. 
In the following year, the law of cessio v^as regulated 
by statute ;f and in 1838, the method of conducting dili- 
gence or execution against person and property for debt 
were simplified, and more intimately connected with the 
executive jurisdiction of the sherifTs.l 

♦ 5 & 6 W. IV, c. 70. t 6 & 7 W. IV. c. 56. J 1 & 2 Vict. 0.114. 
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The English bankruptcy law traces its statutory descent 
so far back as the year 1542,^ and so early as the year 
1570,f we find it resolving itself into its characteristic 
shape as a system peculiar to the mercantile class. Until 
a comparatively late period, the system was distributed 
through a host of statutes, of which one so old as the 
year 1603, | contained many of those essential definitions 
of an act of bankruptcy, which, though they are but very 
brief expressions, having been interpreted and adapted to 
practical use by a long train of decisions, are preserved 
as important features of the existing system. In 1825, 
the varied mass of bankrupt law was, along with some 
improvements suggested on the occasion, consolidated into 
one statute.^ Among the later amendments which that sta- 
tute re-enacted was the provision of Sir Samuel Romilly's 
act for ranking annuity creditors. || In Scotland, the ex- 
ample of such rankings, as well as the admission of claims 
on contingent debts, had been set by the equitable interpo- 
sition of the court; but a statutory provision on the subject, 
modelled on that of the English act of 1825, was embodied 
in the sequestration act of 1839 : and, as a suitable illus- 
tration of the subject, the author has endeavoured to ad- 
duce the most important of the decisions which have taken 
place on this clause in the English courts. A clause for 
the ranking of contingent creditors, first made law in 
England by the act of 1825, has also been incorporated 
in the Scottish act, and has suggested the utility of an in- 
quiry into the decisions on the clause while it was peculiar 
to the English system. It is believed that if the analogy 
of the English decisions were to hold in Scotland, these 
clauses may be found to have important effects on the 
rights of persons who are creditors under family settle- 
ments. By another new and important provision, the act 

« 34 & 35 Henry VIII. c 4. t 13 Elis. c. 7. t^ ^'^ I- 6* ^^' 
§ a G. IV. c. 16. II 49 G. III. c. 121. § 17. 



xviii INTRODUCTORY NOTICK. 

of 1826 made axrangements for a creditor Tvho feels him- 
self insolvent, rendering his estate liable to the bankmptcy 
system, by filing a declaration of insolvency. But not the 
least remarkable of the new features of the act of 1826, was 
probably the adoption from oar own sequestration law 
of the system of composition contracts adjusted under the 
rules of the act, and with judicial sanction; and this 
system is now an important element of the bankrupt 
law of England. 

A material alteration was made on the bankruptcy 
system by Lord Brougham's act in 1831.^ It did not 
alter the circumstances which created the state of bank- 
ruptcy, the extent of property involved in it, the nature of 
the distribution, or the claims of creditors ; but it mate- 
rially changed the judicial procedure, and created a new 
class of superintendants and managers. Under the pre- 
vious system, the process commenced by the issuing of a 
commission by the Lord Chancellor to certain individual 
commissioners, before whom the bankruptcy proceeded. 
These commissioners were yested with certain judicial and 
executorial powers for recovering the estate, conducting 
compulsory investigations, conveying to purchasers, &c. ; 
and possessed a certain control over the assignees chosen by 
the creditors. The system was connected with the juris- 
diction of the Court of Chancery, the proceedings before 
which appear to have been accompanied with inconve- 
niencies in some respects of the same description as those 
which characterized the Scottish sequestration system. 
By the act above referred to, a new tribunal was created 
to adjudicate in matters of bankruptcy. The authority 
to conduct the proceedings was made, like the awarding of 
sequestration by the Court of Session, to issue from the 
Court of Chancery; which continues to have a restricted ap- 
pellate jurisdiction in cases of bankruptcy. But between 
the actual managers of the estate and this supreme court 

* 1 & 2 W. IV. c. 56. 
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a distinct tribunal was established in what were de- 
nominated town bankruptcies, or those proceeding 
within a certain circuit round London. The Bank- 
ruptcy Court consists of judges and commissioners. By 
Lord Brougham's act, provision was made for a certain 
number of persons being appointed commissioners on the 
yarious circuits ; and, when a fiat issued from the Court 
of Chancery, it was to authorize the petitioning creditor 
to prosecute his claim in the Court of Bankruptcy in the 
case of a town bankruptcy, or before one or more com- 
missioners if it were a country bankruptcy. A new class of 
officers was created by this act, whose duties were limited 
to town bankruptcies, called official assignees. They are 
men of mercantile experience, who hold a fixed official 
position in the Bankruptcy Court. They are constituted 
for the purpose of not only co-operating with the assignee 
chosen by the creditors, who holds a like position in Eng- 
land to that of the trustee inScotland,butof attending to the 
interim management until the chosen assignee is elected. 
The bankrupt's personal property, and the proceeds of his 
real property, are receiyed by the official assignee. The em- 
ployment of the solicitor, and the direction of the sale of 
the bankrupt estate, are duties peculiar to the chosen 
assignee, with which the official assignee is not to inter- 
fere. It has been supposed, that in this arrangement 
there are permanent precautions against dishonest mis- 
management on the part of the assignee, while the chances 
in favour of such zeal and activity in the realization of 
the estate, as can only be expected of an officer specially 
chosen and relied on by the creditors themselves, are not 
diminished. 

The Bankruptcy Court act was followed by some secon- 
dary amendments of the law, the main object of which was 
to carry out the principle of excepting bond fide transac- 
tions occurring between the act of bankruptcy and the 
fiat, from the nullifying operation of the old law.* Com- 

* See these noticed in the following work, p. 230. 
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missioners were, in the meantime, appointed to inquire 
into the state of the law, both of bankruptcy and in- 
solvency ; and their report was presented to Parliament 
in 1840. Partly founded on the recommendations of the 
commission, an act was passed in 1842, materially alter- 
ing both the judicial and executive arrangements for t)ie 
administration of the law of bankruptcy, and the substance 
of the law itself.^ The main feature of the former de- 
partment of this act is, the extension of the system of the 
Court of Bankruptcy to country bankruptcies. Twelve 
district commissioners are appointed, who must be Ser- 
jeants or barristers of seven years' standing, and who are 
to be the judges of district courts of bankruptcy, before 
which fiats are to be prosecuted. A corresponding 
provision is made for the appointment of official as- 
signees, whose duties correspond with those of the 
assignees attached to the Court of Bankruptcy. The 
debts necessary to qualify petitioning creditors are, 
by this act, reduced to the same amount at which 
they are fixed by the last sequestration act in Scotland.f 
Facilities are given for bringing debtors under the opera- 
tion of the act. At first sight, the means by which an 
act of bankruptcy is accomplished, convey to a Scottish 
lawyer the idea that an insolvent trader cannot easily 
escape from them, if it is the vnsh of his creditors to bring 
him within the law ; and that, at all events, he may easily 
allow himself to be brought under its operation. But 
there appear to have been difficulties in the vmy, which, 
to those who are familiar with our own rapid and efficient 
means of subjecting the persons and property of debtors 
to execution, at the instance of their creditors, cannot 
be easily estimated; and in the report of the commis- 
sion above referred to, it is observed that the beneficial 
act for abolishing arrest in mesne process, had here pro- 
duced an incidental defect. The commissioners say, 

♦ 5 & 6 Vict. c. 122. + See below, p. 279. 
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" The power of arrest in mesne process, caused not merely 
the act of bankruptcy, by lying in prison for twenty-one 
days, but induced traders who were unable to meet their 
engagements to commit other acts of bankruptcy, by 
departing from their dwelling-house, or otherwise absent- 
ing themselves, or beginning to keep house. A trader, 
not being in fear of personal arrest till after judgment, has 
now no motive for committing any of the acts of bankruptcy 
until a judgment be obtained against him, when they are 
of comparatively little avail to creditors/' With the 
view of remedying this defect, provision was made in 
the new act for bringing the debtor into the Court of 
Bankruptcy, and there, on his neither paying the debt, 
nor showing that he was prepared to dispute its legality, 
placing him in the position of having committed an act 
of bankruptcy. It was a new feature of the act of 
1825, that the creditor might render himself Uable to 
the operation of bankruptcy by filing a declaration of 
insolvency; and it was proposed by the commissioners, 
that analogy should be taken from the sequestration sys- 
tem in Scotland, and that not only should the insolvent 
be able to render himself liable to the process, but be au- 
thorized to seek its enforcement, as an expedient method 
of dividing his estate among his creditors. 

This deficiency was supplied in 1844 by an act which 
will be more particularly noticed below ; and the Lord 
Chancellor is authorized, where a trader has filed a de- 
claration of insolvency, to issue a fiat against him on his 
own petition.* 

The law for the release of insolvent debtors, in Eng- 
land, is intimately connected with that of bankruptcy. 
The progress of legislation, on this subject, in all parts 
of the empire, has been towards the removal of the 
arbitrary operation of imprisonment, as a method of 
coercion and intimidation, and to the adoption of ,mea- 

♦ 7 &8 Vict. c. 96, §41. 
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sares for giying the creditors ready and effectual access 
to the debtor^s property. The methods by which the 
instrument of individual coercion, characteristic of a bar- 
barous age and of unscientific l^islation, has been gra- 
dually superseded by less coerciye but more effectual 
means of obtaining payment from reluctant debtors, as 
they have proceeded in the two ends of the island, haye 
been relatiyely characteristic of the distinct nature of the 
first principles of the law of debtor and creditor in the 
two countries. In Scotland, where it neyer was the prin- 
ciple, that a man's ** house is his castle," — ^where we haye 
long possessed the valuable process of arrestment, and 
where heritable property is attached by a simple pro- 
cess, — the tendency of imprisonment has been to fa- 
cilitate and shorten the ordinary forms of execution for 
the recovery of debt. In England, where, until there 
yras a late partial amendment of the old law, real 
property was not liable to be attached for simple 
contract debts, ^ and where a system parallel to that 
of arrestment is unknown excepting within the city 
of London and some other places where the writ of 
foreign attachment may be sued out, the tendency has 
been, without any zealous attempt to improve the &cili- 
ties for individual creditors obtaining payment, to have 
recourse to the sweeping process of a general bankruptcy. 
Formerly, temporary acts were passed for the relief of in- 
solvent debtors, on occasions when the jails were over 
crowded. The law on the subject was consolidated and 
resolved into a general system in 1826.f It was remodell- 
ed in 1888, by Lord CampbelFs act,^ commonly called the 
act for abolishing arrest in mesne process. The most suc- 
cinct description which can be given of that measure is, that 
it is a complete code of bankruptcy, adapted to the realiza- 

* 8 & 4 W. IV. c. 104, caUed *' An act to render freehold and copjhold 
estates assets for the payment of simple contract debts," viz. on the holder's 

t 7 G. IV. c. «7. J 1 & 2 Vict. c. 110. 
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tion and distribation of the estates of bankrupts who are not 
merchants. Framed, undoubtedly, on the principle of the 
cessio system in Scotland, it contains new and totally 
distinct elements of utility, in the precision and compre- 
hensiveness of its arrangements. With us the process of 
cessio has always been looked upon merely as a means of 
protection, to a ruined bankrupt, from the persecutions of 
creditors, as to whose operations the utter hopelessness of 
their realizing any thing, indicates that they are not dictated 
by the view of getting access to the debtor's property. For 
the attachment of the debtor's estate, and its careful and just 
distribution among creditors, we have thus hardly any pro- 
vision. In England, passing through the insolvent debtors' 
court is not, necessarily, the mere last refuge of the hopeless 
insolvent. It is an ordeal to which the creditors, who 
suspect that their debtor is protracting the fulfilment of 
his obligations, or concealing his funds, may compel 
him to have recourse. It differs from mercantile bank- 
ruptcy in one main feature. The insolvent, when he 
has made a fair surrender, and otherwise complied with 
the requisites of the act, is released from the imme- 
diate operations of his creditors, but he is not dis- 
charged from his debts ; and, if he subsequently succeed 
to any property, it becomes liable to meet them. The 
absolute discharge peculiar to the other description 
of bankruptcy has been considered properly applicable 
only to those classes of men whose insolvency is likely to 
be caused by unfortunate commercial speculations or con- 
vulsions in trade, and the complete exemption from all lia- 
bilities of a person whose difficulties' may fairly be attri- 
buted to extravagance, and who may seek the benefit of 
a discharge, only that he may look forward to the enjoy- 
ment of some succession undiminished, has been considered 
a dangerous proposal. In the report of the commission 
above cited, the distinction between the bankruptcy and 
insolvency system is comprehensively stated in these 
words : — 
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^ The law relating to bankrupts is confined to traders 
under certain conditions. 

''The law relating to insolvent debtors is applicable 
only to debtors, (whether traders or non-traders,) who have 
undergone a certain imprisonment. 

^ The immediate object of the bankrupt law is the 
equal distribution of the effects of traders, who cannot 
meet their engagements ; its ordinary consequence is, the 
release of such traders from all future liability of their 
persons, and after acquired property. 

^ The object of the law for the relief of insolvent debtors 
is the personal discharge of honest debtors ; prolonged im- 
prisonment by way of punishment for the dishonest and 
fraudulent, and a fair distribution of their present effects 
and future acquired property among their creditors.'* 

Two acts have lately been passed,* introducing a system 
applicable both to traders and to ordinary insolvents, in- 
tended to apply to minor cases, and to act as measures of 
relief in some respects after the manner of our cessio. 
The system may be taken advantage of by insolvent 
debtors who are not traders, or by traders whose debts do 
not exceed £300. The execution of these acts is com- 
mitted to the district bankruptcy courts, created by the 
bankruptcy act of 1842; and the general operation of the 
system has the effect - of discharging the applicant from 
personal execution, if he make a fair surrender of all bis 
means for distribution among his creditors under the terms 
of the act, and of protracting his imprisonment, and other- 
wise subjecting him to punishment, if his conduct be frau- 
dulent or obdurate. It is in the latter of these acts, — 
that of 1844, that the well known measure for abolishing 
imprisonment, even in final process, where the debt does 
not exceed £20, is embodied.f 



A work on the law of bankruptcy must necessarily 

• £ & evict €. 116, 12th Aug. 1842 ; 7 & 8 Vict. c. 96, 9th Aug. 1844. 

t 7 & 8 Vict. c. 96, § 67. 
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embrace much law which is applicable to other circum- 
stances than the distribution of the estates of insolvent 
persons. As the various contracts which the bankrupt 
has made, and the obligations to which he has been 
voluntarily, or by the tacit operation of law, subjected 
in his solvent state, affect the division of his estate 
when he becomes insolvent ; the commentator would only 
partially perform his task if he did not discus& those 
circumstances, whether arising in the interpretation of 
special contracts, or in the operations of any general law, 
which create a correspondent variety in the characters of 
the claims to which the estate, when solvent, is liable. 
The bankruptcy lawyer is thus compelled to make an 
inroad on those branches of the science which deal with 
the nature of pecuniary claims, whether arising from 
contract or from the other legal sources of rights and 
obligations. The range of subjects embraced is thus apt 
insensibly to expand; and it happened fortunately for 
the elucidation of the law of Scotland that the work of 
the late Professor Bell, commencing with bankruptcy as 
a centre, enlarged its compass till it comprehended the 
whole of the law which either deals with pecuniary 
claims in themselves, or discusses the rights and obliga- 
tions out of which they may arise ; and thus became a 
comprehensive institute of the law of Scotland, which 
omits only those portions which treat of crimes, and the 
public law connected with the municipal, ecclesiastical, 
or judicial institutions of the country. 

An effort has been made on the present occasion, in 
dealing with that part of the work which may be equally 
applicable where there is, and where there is not insol- 
vency, to limit the inquiry to such matters only as may 
come under discussion in direct relation to the division 
of estates insufficient to meet in fiill all the demands 
that may be made against them. Thus, where the ranking 
of securities of different kinds on the heritable estate is 
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considered, the methods by which heritable rights are con- 
stituted — the form of bond and disposition in security 
— the method of taking infeftment, &c. are not discussed, 
because the question whether such a right has been properly 
constituted is one that in itself is quite distinct from 
any question as to the effect of the bankruptcy. But 
the circumstances which affect such rights in competition 
with each other, are treated of; because, although they 
may come into operation when the estate is solvent, they 
materially affect the distribution when it is bankrupt, 
and are a subject of inquiry essentially connected with 
the process of converting it into money, and partitioning 
the proceeds among the creditors. 

In the arrangement of the work, the subjects, which 
are thus common to bankruptcy with other branches 
of the law, are separated from those which bear 
solely on cases of bankruptcy. The former class is 
discussed first in order, under the general head of 
Ranking. It might seem, at first sight, that the method 
of having the estate judicially attached for the benefit of 
creditors should, in a logical arrangement, precede that 
of distribution. But when it is remembered that the 
rules of distribution, considered under the head of rank- 
ing, are not peculiar to any one of the several processes 
by which insolvent estates are divided among the credi- 
tors, but are the elements with which they have all to 
deal, it seemed an expedient arrangement to confine these 
principles of ranking to a distinct book, and place it at 
the commencement of the work. The incidents that 
affect the claims of creditors in whatever distributing 
process they may be adduced, being examined, the next 
subject that presented itself was, the consideration of 
those circumstances which, as indicating the bankrupt's 
inability to meet his debts, bring his estate within the 
operation of the laws for protecting the creditors at large 
from the proceedings of individuals ; and thus Insolvency 
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and Notour bankruptcy, with their respective effects on 
the debtor's property and engagements, are considered 
in the second and third books* The way is thus opened 
for the consideration of the yarious processes by which 
the estate may be realized and divided among the 
claimants. The first and most important of these is 
Mercantile sequestration; and this is followed by the 
subsidiary methods of Composition contract, Judicial sale, 
and Cessio bonorum. The author might have been tempted 
to add a treatise on the subject of voluntary trusts 
for behoof of creditors, had he not already found that 
important subject in the abler hands of his friend Mr 
Forsyth. 

Some explanation may be expected of the reason for 
adopting a method of subdividing the matter of this work, 
different from that which is usually followed in legal 
treatises, whether of the character of digests or of com- 
mentaries. The author found that his materials arranged 
themselves in the double form of digest and commentary, 
and he considered that it might not be unserviceable to se- 
parate these two classes of matter by a permanent mark of 
distinction. He has endeavoured to embody the general 
principles of law in a series of propositions printed in 
large type ; while the references to authorities, the his- 
torical and critical inquiries, the incidental points of law, 
and the presumed application of the wider principles to 
subordinate occurrences, are grouped together in the 
commentaries attached to these paragraphs. In writing 
a book, each man will generally adopt the method of 
arrangement which suits best with the distribution of his 
own matter ; and in that which he has adopted, the author 
sought nothing more than an arrangement suitable to his 
own method of viewing his subject, which might or might 
not be conveniently employed by others. The plan has both 
advantages and defects. In separating the substance of 
the law from the critical matter, which is always neces- 
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sary for making its character and bearing on practice 
fully intelligible, it provides the reader at once with the 
condensed results of the critical investigation so for as 
the author has been able to extract them, an4 * prevents 
the precise law as it stands from being mixe4 up with 
criticism on its former state, its presumed application to 
new circumstances, or an account of the steps by which it 
came to be what it is. When he peruses the general 
principle stated in large text, the reader knows the scope 
and bearing of the illustrative matter that is to follow, 
and may judge whether it is likely to contain any thing 
tending to suit his purpose. 

The commentary in small type, which generally accom- 
panies each general proposition, will thus be found to con- 
tain, not only the class of matter which usually appears in 
the notes of a law book, but likewise a portion of that which 
is generally embodied in the text. It was felt, that by 
this arrangement there might be occasional discursiveness 
without confusion, and that the statement of the general 
principle of law at its head, rendered the length of a 
critical inquiry into incidental points less productive of 
misunderstanding than it would be, were there no palpable 
distinction between what is laid down as law, and what is 
mere comment or illustration. It will perhaps be thought 
that advantage has been taken of this facility to pursue 
minute and comparatively unimportant points to too great a 
length. It was part of the author^s object to illustrate his 
subject with the dicta of other writers, with inquiries as to 
the application of cognate branches of the law, and with 
decisions on those departments of the law of England, 
which might be considered the counterpart of the portions 
of the law of Scotland particularly under discussion. All 
these materials he wished his readers to consider as merely 
illustrative, and it was his desire to arrange them in such 
a manner as might preserve them from appearing to be 
stated as positive law« . He holds that the decisions in the 
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English courts can never be cited as embodying the law of 
Scotland, 'nless where they refer to Writs of Extent, or 
any other r 'epartment where the law of England and that 
of Bcotlana have been made identical by statute. In the 
present work, indeed, the English decisions are frequently 
referred to, as showing that particular branches of the 
law in that part of the country, rest on principles totally 
distinct from those of the corresponding departments of 
Scotland ; and the author has frequently had occasion to 
observe, that an indiscriminate reference to English au- 
thorities, in some particular portions of the bankrupt law^ 
has had a tendency rather to render ambiguous, than 
to illustrate the subject on which they have been adduced. 
Nor can he admit the views of commentators, however 
eminent, to be law, unless where, as may sometimes 
be the case with Stair and Erskine, they announce 
a principle which has been universally admitted to be 
law; and which is only not supported by decisions, 
because it has never been called in question in a litigation. 
Holding that, with the exceptions thus noticed, nothing is 
law unless it is embodied in statute, or the decisions of the 
higher courts, it was still expedient to refer to principles 
less authoritatively announced as illustrative of his sub- 
ject; and in adducing these as separate from, and as merely 
illustrative of, the substance of the law, he found his 
method a convenient one. 

On the other hand, the plan has its defects. There is 
much important law that cannot be embodied in general 
propositions. Decisions may have only affected incidental 
points, and their bearing may not be distinct enough to 
afford more than a presumption in fskvour of the general 
principle of law which they appear to support. For such 
cases it was necessary to make a provision, and sometimes 
it has been accomplished by stating the general proposition 
hypothetically ; sometimes by a separate critical inquiry, 
as appeared most applicable to the particular occasion. 
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Wherever the law is embodied in statute, as in the in- 
stance of mercantile sequestration, the arrangement was 
found simple and apt. An analysis of a clause of the 
statute, with, occasionallj, the principles of a leading 
case, formed the general proposition ; and the beating of 
the provision on incidental questions, as illustrated bj 
decisions, or by hypothetical criticism, constituted the 
commentary. It was where the law rested entirely on 
decisions, or on the dicta of the older commentators, that 
the defects of the arrangement presented themselves. 
• The author cannot conclude this cursory sketch, with- 
out expressing his sense of the kindness with which, 
whenever he had occasion to trouble his professional 
brethren on any subject connected with his work, his 
applications for information were responded to. He has 
particularly to acknowledge his obligations to Professor 
More, whose unrivalled acquaintance with legal literature, 
and kindness in communicating his stores, have been re- 
peatedly taken advantage of in the preparation of this 
work. 
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BOOK I. 



RANKING OF CREDITORS. 

When the estate of an insolvent person is collected into a 
fund for distribution among his creditors, according to any of the 
several arrangements provided by law for that purpose, the 
general rules of ranking constitute the elements on which those 
charged with the distribution have to operate, unless, as in some 
cases under the sequestration act, there is a special rule of rank- 
ing provided for tne occasion. The ranking of creditors is a 
BUDJect more or less connected with almost every branch of the 
law, and it is sometimes difficult to draw a satisfactorv line 
between those parts of the subject which illustrate the law of 
bankruptcy, and those that more properly belong to other depart- 
ments. The foundation and execution of contracts, the laws 
applicable to the social relations, and particularly the whole de- 
partment of the mercantile law, — all have more or less connexion 
with the claims of creditors, and the position in which they stand 
towards each other. In the present instance, however, no attempt 
is made to examine those laws relating to contracts and the consti- 
tution of propertv which form the foundations on which claims, as 
brought a^inst bankrupt estates, rest. The object held in view 
has Seen simply to describe, and distinguish from each other, those 
classes of claimants who, on account of the special character of the 
rights on which they found, are not in the position of ordinary cre- 
ditors, and to explain the manner in whicn their respective rights 
operate, when brought in competition with each other. With this 
view, it is necessary to describe the classes of debts which have a 

Seneral privilege ; the counter-claims that may be set off a^inst 
ebts ; the claims that, either through the general operation of 
law, or by contract, individuals may have on property not in 
their own custodv ; the claims that in a similar manner may 
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exist in relation to property held for behoof of another ; and 
the rights vested in creditors, by the several steps of legal dili- 
gence for the recovery of debts. In thus covering the several 
subjects of general and particular preferences, compensation, 
diligence, and securities, it will be necessary to avoid entering 
into any account of the nature of these several grounds of rank- 
ing, fiu'ther than to examine their relation to each other, and 
the rights they confer on their holders in competition with other 
creditors. 

The rules of ranking, made specially applicable by statute, to 
claimai)ts under the sequestration act, are considered in the 
part of the work assigned to that subject. 



CHAPTER I. 



PRIVILEGED DEBTS. 



(1.) Funeral Expenses. — The proper funeral expenses 
of a deceased person are a privileged debt against his 
estate, and, as such, have precedence over the landlord's 
preference for the current year's rent. 

3 E. 9. 43.— Rowan v. Bar, 29th June 1742, M. 11852.— 
Crawford v. Hutton, 26th Nov. 1680, M. 11832.— Douglas v. 
Queensberry's Creditors, 16th Dec. 1674, M. 11826. — It is 
not known how far the privilege extends. This item of expendi- 
ture is of a character wnich creditors are loth to challenge, and 
the passion for conducting funerals more in accordance with the 
rank than the wealth of the deceased, which was perhaps the 
cause of discussion in the old cases, has in later times diminished. 
There would probably, however, be a distinction made between 
the case of an estate unexpectedly found insolvent, and that of 
known bankruptcy ; and in such a case as the latter. Professor 
Bell recommends the persons emploved not to trust to the privi- 
lege, if a sumptuous funeral is ordered, — (2 B.C. 156.) It is 
matter of doubt whether the funeral expenses of members of an 
insolvent's &mily have any preference, — (2 B.C. 157.) In 
Auchinleck v. Dinmuir^'s Executors, 19th Feb. 1697, M. 11834, 
the court at first found a wife^s funeral expenses preferable on 
the husband^s estate. On a new hearing, '^ the Lords altered and 
found it but of the nature of a common debt ;^ but this appears 
to have been on the specialty that the wife had possessed separate 
funds on which it was preferable. See also Marshall v. Finlays, 
24th Feb. 1747> M. 3948, and Dicks v. Massie, 16th Jan. 
1695, M. 682]. Mouminss to the family of the deceased 
are part of the privileged debt of funeral expenses. In the 
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case of a married man it would probably be limited to moum^ 
ings for the widow and the children living in the family. In 
Hall 9. Macaulay, I9th Jan. 1753, M. 11852, the privilege 
was characterised as applicable ^'to such of the family of a 
defunct as must be present at the funeral.^ A widow who had 
added <£^200 a-year to her husband's income of <£^60 a-year, was 
allowed a preference to the extent of ^50 on his insolvent estate 
for mournings, — Buchanan v. Ferrier, 14th Feb. 1822, 1 S. 
322. It was found that a widow's claim for jnournings was not 
preferable, when the marriage was dissolved within year and day, 
— Neilson, 21st Nov. 1776, M. 6165. See M. St. ccclxi. 

(2.) Medical Attendance. — The price of medicines, and 

the remuneration for medical attendance, incurred during 

the last illness of a deceased person, are preferable debts 

on his estate, which have been found to T2Lvik pari passu 

with funeral expenses. 

3 E. 9. 43.— Peter <?. Monro, 26th July 1749, M. 11852.— 
Douglas ». Queensberry B Executors, 16th Dec. 1674, M. 11826. 
— There is a fictio juris that physicians^ fees are paid by antici- 
pation, but this does not affect the preference for those incurred 
on death-bed ; and where a physician made a claim covering a 
course of six years, it was restricted to the attendance during the 
death-bed illness,— Sanders v. Hewat, 19th Feb. 1822, 1 S. 
333. No criterion of what is to be considered, for the purposes 
of this privilege, the death-bed illness, has been created. In 
Park «. Langland's Representatives, 7th Feb. 1755, M. 11421, 
the reporter prestunes that the court took the period of the heir'^s 
privilege to cnallenge deeds to his prejudice, viz. sixty days, as 
the criterion, for the purpose of deciding the question whether 
the physician had action or not. In Lawson «. Maxwell, 12th 
Feb. 1784, M. 4473, (where the decision was laid on the 
ground, that, as the medicines were furnished in England, where 
there was nothing analogous to the privilege, it could not be 
given effect to), there were various opinions as to the time over 
which the claim of privilege might run ; some saving it might 
extend to several months, others thinking it should be limited to 
sixty days. 

(3.) Servants^ Wages. — The wages of domestic servants, 
or farm servants, for the term current at the time of the 
death or bankruptcy of the master, are privileged ; and in 
the case of farm servants, the preference takes precedence 
over the landlord's hypothec on the stock. Reapers and 
other occasional agricultural labourers enjoy the privilege. 

3 E. 9. 43; Notes by Tytler and Ivory. — Crawford «?. Hutton, 
25th Nov. 1680, M. 11832. — Melvil 1?. Barclay, 23d Jan. 
1779, M. 11853.— A. S. 23d Jan. 1779.— Lockhart 9. Pater- 
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son, 14th Not. 1804, M. PriviUged Debt, App. No. 2.— The 
time of aeryice, covered by the privilege, being the current term, 
its length will depend, sometimes on the special period of en- 
gagement, sometimes on the custom of the place. The decision 
m which the wages of farm servants were found to have precedence 
over the landlord's hypothec is M^Olashan 9. AthoU, 29th June 
1819, F.C. It proceeds on grounds specially applicable to farm 
servants, viz. — that they may be fed on the sequestrated crop, and 
that they may be compelled to cultivate the tAvm for the land- 
lord'^s security. It does not follow, therefore, that domestic ser- 
vants have the same precedence. In the older case of White «. 
Christie, 31st Jan. 1781, M. 11853, the landlord was preferred 
even to farm servants. 

LinUU of the privilege. — In McLean «. Shireffs, 2lBt Jan. 
1832, 10 S. 217, a person whose nominal profession was a 
gardener was admitted to a preference; but a portion of the 
court were in his favour on the ground that a gardener came 
within the rule as to domestic servants ; another portion, be- 
cause, as he assisted in sowing and reaping such part of a field 
of 5\ acres as might be under crop, he came within the rule 
as to farm servants ; the case thus does not establish a prefer- 
ence in favour of gardeners. In White v. Christie, 31st Jan. 
1781, M. 11853, it was found, that where the master was both a 
farmer and a carpenter, while the farm labourers had a preference, 
the artisans employed by him in his latter capacity had none. 
In Ridley v. Haig% Creditors, 3d Feb. 1789, M. 11854, the 
superintendent of a distillery was found to have no preference. 
The same was found in Marshall v. Philp, 12th Feb. 1828, 6 S. 
515, as to the mashman of a brewery, though it was pleaded that 
he was no overseer, but worked with his hands, and thus, as a 
producer of the commodity which was converted into the fund for 
distribution among creditors, presented the characteristic which 
justifies the farm servants'* preierence. In Maben «?. Perkins, 3d 
June 1837, 15 S. 1087, a preference to a clerk, or shopman of a 
drysalter, by the trustee on a sequestrated estate, was not allowed 
in his accounts. 

(4.) Bent. — Erskine enumerates among privileged debts, " a 

? earl's rent of the house where the deceased died, — (3. 9. 43.) 
'here is just one decision on this point thus briefly reported, — 
** House rent for one year was found to be a privilegea debt on 
the same principle with a servant^s wages,^ — Dunipace t. 
Watson, 5th July 1750, M. 11852. As the landlord generallv 
makes good his claims through his hypothec, (see Ch. III. 
S 3.) the question whether, in the case of there not being sufficient 
hypothecated effects on the premises, he is preferaole on the 
general fund of distribution, seems not to have elsewhere occurred, 
oee M. St. ccclxii. 

(5.) Friendly Society. — The money of a^fnendly society 
established under the statutes, in the hands of an ofiice- 
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bearer, is in the position of a privileged debt ; the person 
administering the office-bearer's property as executor, 
trustee, &c., is bound, within forty days after demand in 
writing, to pay such money out of the debtor's effects 
" before any other of his debts are paid or satisfied ; " 
and the effects continue bound for the payment. 

4 & 5 W. IV. c. 40, § 12. — Such money is not properly a 
debt of the office-bearer, but property in his custody which may 
be taken out of it; and the statutory declaration, that the circum- 
stance of its being mixed up with the debtor^s own property will 
not alter the ownership, will undoubtedly make the claim of a 
society preferable to any other privilege. On a corresponding 
clause in a previous statute (33 6. III. c. 54) the preference 
was found to exist where the money was deposited in bank by 
the preses, though the rules of the society required it to be in 
the treasurer's hands, — (Miller «?. Brand, 10th Feb. 1825, 3 S. 
5 J 8.) It has been held in England that sums lent to office- 
bearers or others on their promissory-note do not come within 
the act, and that it only applies to funds in the hands of office- 
bearers in their official capacity. — Ex parte The Amicable So- 
ciety, 6 Ves. 98. — Ex parte Ashley, 6 Ves. 441. — Ex parte 
Ross, 6 Ves. 802. — Ex parte Stamford Friendly Society, 15 
Ves. 280.— In ex parte Ray, 26th Jan. 1839, Mont. & Ch. 50, 
it was decided, that the circumstance of the treasurer being 
obliged to pay interest for a portion of the money did not take 
it out of the privilege, the obligation to pay interest being an 
article in the treasurer's appointment, and the whole being 
covered by the treasurer'^s statutable bond. 

(6.) Ministers' Widows' Fund. — The rates made pay- 
able by the ministers' widov^s' fund act are declared by 
statute to be privileged debts, " and preferable to all other 
debts of the said ministers, heads, principals, and masters, 
not only upon their benefices and salaries respectively, but 
also upon their whole personal estate." 

19 G. III. c. 20, § 19. 

(7.) The Crown. — There is a preference in favour of 
the crown for arrears of assessed taxes. It only covers 
one year's duties, and, in relation to these, it affects all 
" moveable goods or effects whatever," of the debtor ; 
and they remain liable though '^ taken by virtue of any 
arrestment, poinding, sequestration, or diligence what- 
ever, or by virtue of any assignation on any account or 
pretence whatever." 
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43 G.III. c. 150, ^ 33.— By 52 G. III. c. 95, for the enforce- 
ment of this provision, persons selling goods by auction are 
required, three days before the sale, to send notice to the collec- 
tor of the district. It might be said that this right partakes 
less of the character of a privilege than of a special hypothec 
over certain effects, like that provided by the excise acts. As 
it is not, however, like the excise preference, limited to specific 
subjects, it seems to be virtually of the nature of a privilege. It 
will not hold precedence, for the reasons stated below, over privi- 
leged debts, it there be the means of paying them, without a dis- 
posal of effects which would come witnin the prohibition. 

(8.) BdaHon of Privileged Creditors to the Crotcn. — There is 
no decision on the question, whether privileged creditors have 
any preference over the crown's extent, or, in other words, are 
entitled to have their debts paid out of the effects found by that 
writ. There cannot be much doubt, however, that the crown is 
preferable. The doctrine is, that the property found in the 
inquisition is transferred to the crown from the date of the teste, 
if it was not previously transferred to some other person, (see 
below, Ch. III. § 6;) and, consequently, from the date of the 
teste, it ceases to be a fund for division among creditors. 

Another question mav be started, whether the crown is a pri- 
vileged creditor, entitled, independently of any process or execu- 
tion raised, to rank for its debts in preference to the ordinary 
creditors of the estate f There are, brides that which has been 
immediatelv above described, certain special preferences, partly in 
the form of lien, and partly in that oihypotnec, conferred on the 
crown by statute, but, independently of statute or its special 
privileges in precedence of execution, the crown seems to have no 
preference. In England, tacit preferences, such as those which 
constitute privilegeifdebts in Scotland, are not known. What 
is equivalent in English bankruptcy to the privilege for ser- 
vants' wages, is a sanction to the commissioners to pay six 
months' wa^es from the bankrupt estate, (6 O. IV. c. 16, § 48.) 
It is usual to say in England that the crown is 'preferred 
for its debts over all other creditors ; but the nature of this 
preference was not a tacit right to payment, independently 
of execution, following the debtor^s property after it has gone 
out of his hands, but a prerogative right to anticipate other 
creditors proceeding to execution, and get before them, (1 Co. 
Lit. 131 ; 2 Co. Lit. 32.) The manner in which the crown might 
exercise this right was limited by 33 Hen. VIII. c. 39, § 74, 
the foundation of the present execution by extent, (see farther 
in Ch. III. § 6;) and unless the crown adopt the means of 
anticipating the subject there and in the other statutes provided, 
it obtains no preference. If the crown held in England a pre- 
ference of the character of a privileged debt in this country, it 
would not be defeated by bankruptcy, but the assignee would 
hold the estate liable to the preference, as in the case of a creditor 
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holding a security ; but unless the crown adopts the means of 
enforcing its privilege, it only gets a dividend with the other 
creditors. Even, however, if there were such a privilege in England, 
it would not necessarily extend to Scotland, because the 6th section 
of the 6th Anne, c. 26, which extends the law of England on this 
subject to Scotland, does not give the crown any new privilege as a 
debtor, but only conveys to it the English process as a means of 
recovering its debts ; enacting that the debtors and their goods 
^' should oe liable, by extent, inquisition, and seizures, or by any 
other process, ways, or means, to the payment of said debts, 
duties, and revenues to the crown, in sucn and the same manner 
as is used in the Court of Exchequer in similar cases.^* Our own 
books afford no trace of any privilege to the crown as a simple 
creditor. The preference over individual creditors which the 
sifetv of the public revenue renders it necessary that the crown 
saould have, appears to have been accomplished with us, as in 
England, not oy giving the crown a privilege as a creditor, but 
Dy affordinj; it facilities, not possessed by the subject, for the 
recovery ofits debt. If some cases illustrate a disposition to give 
the crown a preference as a simple creditor, the circumstance 
seems to have arisen from a mistaken view of the English statute 
of Henry VIII. In the Commissioners of Excise v, Northesk^s 
Creditors, Jan. 1724, M. 7873, '^ The Commissioners insisted 
for preference, because they commenced their writ before any of 
the other creditors obtained decree ;^^ and they were preferred, on 
the ground of a reading of the 33d Hen. VIII. c. 39, § 25, which 
seemed to found the notion that the crown had a precedence in 
the judicial discussion of its debts as well as in execution, — a 
misunderstanding fully cleared up in the English case of Giles v. 
Grover, 9 Bing. 128. (see farther in Ch. III. § 6.) The 
same view seems to have been entertained in deciding, in the 
Court of Session, the case of O^ilvie 9. Win^te, 29th June 
1791, M. 7884, where the decision, postponing the crown^s 
extent to the landlord's hypothec, was reversed in the House of 
Lords. In this case the crown had only obtained a decree, but 
the Court of Session treated the case as if it had proceeded to 
execution ; and so the House of Lords, in reversing the principle 
of the judgment, remitted the case, ^^ in respect that the king's 
title does not sufficiently appear in the process.'' 
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CHAPTER II. 

COMPENSATING AND CROSS DEBTS. 
SECT. I. COMPENSATION. 

Compensation, in its properacceptation, arises from the balan- 
cing of simple pecuniary claims against each other, and their 
mutual extinction to the extent to which they correspond with 
each other in amount. There are some cases in which there is 
said to be such a mutual extinction where one of the parties is 
disabled by bankruptcy to fulfil his obligation, while, if both 
parties were solvent, it would not take place. Pure compensa- 
tion, however, is not an instrument for getting payment of a debt, 
but an extinction of it, and it cannot be said to have place if its 
operation depends on the question whether a party is solvent or 
not. The right that arises to plead a counter claim in the case of 
the bankruptcy of a creditor, should more properly be called reten- 
tion. The two pleas have, however, been generally confounded to- 
gether, and it is necessary to treat under tne head of compensation 
subjects that might more properly belong to retention. 

(9.) In the ordinary case, and when both parties are sol- 
vent, the right of compensation, or of balancing or setting off 
a claim against a debt, can only arise when both debts are 
liquid, and parties would be entitled to immediate pay- 
ment of them, if they did not extinguish each other. 

1 St. IS. 6.; 3 E. 4. 15. In Ewingv. Strathmore, ISth Dec. 
1825 (4. S. 310) affirmed I9th June 1832, 6. W. & S. 56, 
where bills against a party were found in a deceased agent^s re- 
positories, alone with documents shoMring that they repi'esented 
genuine debts, it was found that the a^nt^s representatives were 
entitled to decree without abiding the result of a count and 
reckoning founded on vague statements of counter claims. A 
similar decision had been given in Edwards v. Adam, 24th May 
1821, 1 S. 27. See also Mitchell v. Mitchell, 4th June 1822 ; 
1 S. 451.— Monro v. Monro, 14th May 1823, 2 S. 300.— M'Neill 
t. Falconer, 2d July 1824, 3 S. 204.— Hume «. Walkers, 21st 
Januarv 1826, 4 S. 383.— Dun «. Craig, 12th Nov. 1824, 3 S. 
274.— Mowat «. Denham, 29th Nov. 1828, 7 S. 88.— Hagart v. 
Stark, 3d June 1830, 8 S. 852.— Clarke v. Wilson, 7th July 
1830, 8 S. 1025.— M'Cuaig v. Macaulay, 22d January 1836 and 
16th February 1837, 14 S. 318 and 15 S. 586.— Macrae «. 
Macdowall, 25th May 1839, I D. 81 7.— Carruthers v. Thomson, 
11th March 1836; 14. S. 691. In Thomson v. Thomson, 18th 
Dec. 1829, 8 S. 267, action was raised on a bond of provision to 
a child against the representative of the grantor. Tne claimant 
under the bond had been ignorant of its existence, and there were 
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pleaded against it debts presumed to have been incurred while its 
existence was unknown, for aliment during the claimant's mino- 
rity, bills which were prescribed, and on wnich, though they were 
said to be for the accommodation of the claimant under the bond, 
the pleader of compensation appeared as accepter, and other debts 
of a similar character; services, and other incidents, were pleaded 
as neutralizing these claims, and the debts being generally denied, 
the plea of compensation was repelled. In Hamilton «. Wright, 
22d Nov. 1839, 2. D. 86, there was a charge for arrears on a 
bond, and a plea of compensation was repelled, because it resolved 
itself into ^' a general accounting on the details, as to which the 
parties are completely at variance on almost every point.'' 

Damages, — In the general case, a claim of damages not con- 
stituted by decree cannot be pleaded in compensation against a 
liquid debt. Thus, in Mackenzie «. Scott, 4th Feb. 1830, 8 S. 
436, where the sheep on a farm were transferred to a new tenant, 
and there was a portion of them the property of the shepherd 
who had charge of the whole, it was found that payment of a 
specific obligation for the value of these sheep could not be 
resisted on a plea of compensation arising out of an allegation 
that the shepherd had been negligent and unfaithful, and was 
liable to reparation for injury sustamed by the stock while under 
his care. A similar decision was given in Tait «. Mackintosh, 
26th Feb. 1841, F. C, where there was a claim for wages 
met by a counter-claim of damage committed by the person 
hired. But there seems to be a difference between such a case 
and that of a claim of damage arising out of the same con- 
tract as that which creates the liquid claim against which it is 
pleaded, and founded on the non-performance, or the imperfect 
performance of the obligation which Is the counterpart of the 
pecuniary demand. Thus, in the contract of affreightment, pay- 
ment of freight being the obligation on the one part, and the 
careful conveyance of the goods the obligation on the other, the 
ascertained amount of damage to goods may be set off against 
the freight. So it was found in Taylor «. Forbes, 2d Dec. 1830, 
9 S. 113. The extent of damage, in this case, had been clearly 
ascertained, by the sound and damaged part of the cargo having 
been sold together. 

(10.) Bankruptcy. — When there is a claim against the 
debtor of a sequestrated estate, he may plead compen- 
sation on the ground of a future or contingent debt as 
valued under the act. 

This necessarily arises out of the right of retention, or, as it is 
vaguely called, compensation, which is the subject of more particu- 
lar inquiry in the ensuing section, as a privilege held by the 
debtor of a bankrupt. To enable them to be balanced against each 
other, the precise extent of two counter-claims must be ascer- 
tained. Tnis cannot be done unless they are liquid. A right of 
retention, however, existing from the time of the bankruptcy, on 
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the valuation of the contingent counter-claim, according to the 
2d & 3d Vict. c. 41, § 39, it must immediately resolVe itself 
into a right of compensation. 

(11.) Compensation cannot arise if sequestration inter- 
vene between the concourse of the debts, or if the party 
pleading compensation knew that the other was bank- 
rupt at the time of the transaction on which the plea is 
founded. 

Cauvin «. Robertson, 18th June 1783, M. 2581, Elchie's 
Notes, p. 102. — The sequestration act taking the estate out of 
the bankrupt'^s hands, as at the date of the first deliverance, effec- 
tually precludes concourse. It is doubtful how far notour 
bankruptcy, where there was no knowledge of its existence on the 
part of the creditor when he became a debtor, will affect his plea of 
compensation ; or how far, on the other hand, mere insolvency may 
affect it when the creditor knew of the insolvency. It will be seen 
farther on, that transactions for the purpose of raising the plea of 
compensation as a means of obtaining payment of a debt which 
would be otherwise unlikely to be paid, are discouraged. Such 
transactions, however, if there be bankruptcy, will generally 
be struck at by the act 1696, and they are considered in the com- 
mentary on that statute. In those cases where the debt is con- 
stituteci before the bankruptcy, but is not acquired by the party 

5 leading compensation until after it, as in the instance of in- 
orsed notes, the question will be, whether the bankruptcy oc- 
curred before they were so acquired. An indorser, or cedent, 
who, by reason of the maker'^s bankruptcy, is only entitled to 
a dividend, cannot convey to an indorsee, or assignee, a right to 
operate full payment. Set-off in cases where the person against 
whom it is pleaded is bankrupt, is, in England, regulated by the 
6 G. IV. c. 16, § 50, by which an intervening act of bankruptcy 
does not affect the right, unless the party was aware of the act. 

(12.) Ti'tist Estate. — A conveyance to a trustee for 
behoof of creditors will deprive an acceding creditor of 
the plea of compensation founded on his having obtained 
possession of a part of the trust estate, as against a debt 
which had been due anterior to the trust. 

Meldrum's Trustees «. Clark, 13th Dec. 1826, 6 S. 122.— The 




by the trust, would probably depend upon the question, whether 
the trust qua him was valid, and, consequently, whether it really 
was trust property that he had got possession of. 

(13.) Prescription. — A claim struck at by the long 
prescription, cannot be compensated against an unpre- 
scribed debt. 
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3E.4. 12.— Carmichael «. Carmichael, July 1719, M. 2677. 
The concourse of debt and credit had occurred before the expiry 
of the years of presgription. It is matter of doubt how far com- 
pensation is excluded by the operation of the shorter prescrip- 
tions. In Clark f>. Buchanan, 6th Aug. 1773, M. 2664, the 
triennial prescription was found to preclude the plea — ^the coun- 
ter-claim had prescribed before the concourse took place. In 
Galloway «. Galloway, 12th June, 1799, M. 11122, the plea of 
the triennial prescription seems to have been admitted simpliciter. 
It is believed, however, that the person preferring a plea of 
compensation affected by the short prescription has the same 
right of reference to writ or oath as a person claiming on the 
debt. (See 2 B. C. 129.) In Baillie 9. M'lntosh, 10th Aug. 
1753, M. 2680, compensation was found to be defeated by the 
quinquennial prescription of the act 1 669. 

( 14.) Money lodged for Specific Purpose. — Compensa- 
tion arises out of questions between debtor and creditor ; 
and where a person's right is other than that of a credi- 
tor — as where a depositor, or mandant, claims his deposit, 
or the performance of the special mandatorial act for 
which he has intrusted the other party with money, that 
party has no right of compensation over the property thus 
in his hands. 

Stewart 9. Buist, 16th Feb. 1770, M. Compensatiim^ -^PP- 
No. 2. — A party sent to another money to retire a bill witn. 
There was an incidental impediment to his doing so ; and having 
an account with the remitter, in which the balance was against 
the latter, he entered it to the remitter'^s credit. On the latter 
becoming bankrupt it was found that there was no plea of com- 
pensation ; — the court held the money vested in the person for 
whose behoof it was sent. In Stuart^s Executors v. Stuart, 16th 
July 1 709, there was a legacy to two brothers, one of whom 
died before the will was executed. The trustees deposited his 
share with the other brother, who, in competition with other 
creditors, was found not entitled to hold it in compensation of a 
debt. The case of Murray v. Chalmer, 1 9th June 1 744, M . 2626 
would appear to be an exception to the principle, but the case 
seems to have been decided on specialties. The money was 
deposited to meet a demand by a third party if it should be 
made. The demand was not made, and the depositor of the 
money died. It was held, that with his death, his mandate 
having expired, the money, being in the possession of the manda- 
tory, with no special purpose to which ne could apply it, must 
stand as compensation of nis own debt. 

In England the application of this branch of the law of set-off 
seems to depend on the shape of the action in which it is adduced, 
assumpsit being an action m which a person who has money of 
the plaintiff in his hands, may always plead set-off. Thus in 



] 2 RANKING. B, I. 

Thorpe «. Thorpe, 8th May 18S2, 3. B. & Ad. 580, a party 
received a sum of looney and a bill of exchange, that he might 
discount the bill, and with the money pay a special debt of the 
remitter. He discounted the bill, and retained both sums for 
a debt due to himself. He was found entitled to plead the set- 
off in an action of assumpsit for money had and received. Mr 
Justice Parke said, ^' It the plaintiff had chosen, instead of 
assumpsit for money had and received, to bring a special action 
for the breach of duty, there could have been no set-off, because 
it would have been an action for unliquidated dami^es. But by 
bringing assumpsit for money had and received, he lets in the 
consequences of that form of action, one of which is the right of 
set-off.^^ The decision was different in Buchanan «. Findlay, 7th 
July 1829, 9 B. & C. 738, where the party to whom the bill 
was remitted stopped payment, did not discount the bill and use 
the proceeds as airected, and refused to return it, while the re- 
mitter became bankrupt. The bill lying till maturity and being 
paid, the remitter's estate was found entitled to the proceeds on 
assumpsit for money had and received. The difference between 
this and the other case was said to be that the bill not having been 
discounted, was not money in the recipient's hand, but a docu- 
ment deposited for a particular purpose. It has to be observed 
that in England set-off is the creature of statute26. II. c. 22,§13; 
8 G. II. c. 24, §4; 6 G. IV. c. 16, § 50; 9 G. IV. c. 14, § 4. 

When a sum sent for payment to a particular person cannot be 
held in compensation as against the party by wnom it is sent, a 
question of still greater nicety may arise, viz., whether it can be 
pleaded in compensation of a debt by the party far whom it is 
sent ! In Campbell «. Little, 13th Nov. 1823, 2 S. 484, an 
opinion was delivered, ^' that a plea of compensation is incompe- 
tent against a claim for money paid to an agent for behoof of his 
constituent,'' but there were otner reasons in this case for reject- 
ing the plea of compensation. In Leslie and Thomson v. Linn, 
4tn July 1783, M. 2627, it seems to have been held that an 
insurance broker may compensate money received for loss against 
debts due him by the insured. In Campbell «. Campbell, 11th 
Dec. 1781, M. 2580, it was found that a trustee could not set off 
funds of the truster which he had got into his hands against a 
debt due him by the truster; but there seems to have been collu- 
sion in the case. (See Meldrum's Trustees «. Clark, supra, p. 10.) 

(15.) The party pleading compensation must be in his own 
right the creditor of the debt due by the other party : he 
cannot plead as compensating a demand against himself, 
a debt due to the person for whom he acts as tutor, agent, 
trustee, &c. 

3. E. 4. 13. But see the extent to which there may be a suffi- 
cient concourse of debt and credit in the case of agency, brokerage, 
partnership, &c., as discussed below. 
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(16.) Htisband and Wife. — ^In respect to the goods in 
communion, a claim by a wife may be compensated by a 
debt due by the hasband. But when a wife has a claim 
on any source as to which the jtis mariti is excluded, the 
creditor cannot plead in compensation a debt due by the 
husband. 

Wallace 9. Lister, 18th May 1821, 1 S. 20, where a contract 
of separation was not sufficient to exclude the jus mariti, Nisbet 
«. Rennie, 18th Dec. 1818, H. 221. Here a sum as to which the 
jus mariti was excluded was heritably secured, and bavins been 
afterwards uplifted and incidentally mingled with the husoand^s 
funds, was lent out, on a promissory note in favour of the Mrife. 
The maker of the note could not plead compensation. In 
Gairdners «. Royal Bank, 22d June lol5, F. C, the wife^s pro- 

?erty was by antenuptial contract put into the hands of trustees, 
t was invested in bank stock, ana the terms of the transfer, as 
well as of the receipts for dividends, were that the wife had an 
independent interest in the stock. It was found that the bank 
could not compensate this against a debt due to it by the hus- 
band. See Goldie «. Napier, &c. 12th June 1833, 11 S. 707. 
With respect to the converse of the above proposition, it has 
been decided in England that a debt due to a man in right of his 
wife, cannot be set-off in an action against him on his own bond. 
Paynter «. Walker, BuUer N. P. 179. It has been found 
that a husband cannot set-off against his own proper debt, a debt 
to his wife before marriage. — Ea parte Blagden, Aug. 1815, 
2 Rose, 249. 

(17.) Partnership. — A partner of a company, when sub- 
jected to a personal demand to pay a debt due by the 
company, may defend himself by the plea of compensation 
on a debt due to himself by the claimant. 

The principle, as above stated, seems to begeuerally admitted. 
How far it may be widened so as to admit such compensation 
whether there is a personal claim or not, or whether the right is 
not properly one of retention, are subjects of dispute. In the 
last case on the point, Lockhart 9. Ferrier, 25th May 1842, 
4 D. 1253, (to be taken in connexion with the previous case of 
Lockhart and Swan «. M'Neill, 30th Nov. 1839, 2 D. 174,) the 
difference between a claim against a partnership and one against 
a partner, was virtually kept in view, though it was surrounded 
by specialties. It was held that the partner was not precluded 
from pleading compensation because he had not adduced the plea 
during the constitution of the debt against the company ; and, 
subsequently, in a multiplepoinding, his copartner being bankrupt, 
it was found that he might plead compensation. Lord Moncreiff 
«aid, '^ The principle is simply, that when payment of a debt 
due by a company is demanaed, the partner on whom person- 
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ally it is to fall as subsidiarily liable for it, is entitled to plead 
compeusation or retention on a debt due to him individually by 
the creditor in the company'^s debt, because he is at all times en- 
titled to pay and discharge the company^s debt in so &r as he is 
himself liable for it.^ 

A question arises, to what extent can a partner enjoy the plea! 
Is it to the extent to which there is a claim against him, or that 
to which he is ultimately liable ! If the latter be the extent of 
his privilege, he may compensate against the whole debt, for he is 
ultimately liable for it all ; and if the plea be not compensation, but, 
as above hinted, retention, it cannot easily be supposed to be 
otherwise than for the whole debt, for retention is, m its nature, 
a security against ultimate obli^tions, not an extinction of co- 
existent debts ; and if it exist lor a moment for any part of the 
debt, it must exist for the whole. There is no part of a company 
debt as to which it can be said of a partner that he may not be 
ultimately liable for it, and if he have a right of retention for his 
prospective liability, there is no part of the debt which can be 
excluded from its operation. It is held, however, that a partner 
is not like a cautioner, ultimately liable, but that he is primarily 
liable for the whole debt. Carrying out this view, there are two 
liquid debts set off against each other, and in such a case the 
plea cannot be retention — it must necessarily be compensation. 

We thus evolve one clear proposition, that when a partner is 
pursued for a company debt, the extent of the demand is the 
measure of his rignt to plead compensation in virtue of any 
debt due to himself. When it is asked how far the right of 
compensation, or the mutual extinction of debts, exists be- 
fore the partner is urged for payment, the question is of 
difficult solution, and it is found that the decisions have not 
exhausted it. In Boyle^s Trustees «. Ballantyne, 8th July 
1793, M. 2581, the question would appear at first sight to have 
been settled. There were two solvent partners of a company. 
Action was raised against both for a company debt. One only 
appeared, and he pleaded compensation through a private debt 
in which he was creditor : the plea was admitted. It is given 
as the view of the majority, ^Hhat, in determining the ques- 
tion, there was no occasion to inquire whether the company 
was solvent or insolvent, dissolved or not dissolved, for in all 
these situations the same rule would hold : that when a credi- 
tor pursues a company for payment, he cannot prevent any one 
partner from stanaing forward and discharging the debt, although 
out of his own private funds. That, on the other hand, a credi- 
tor has it in his power to demand payment in soUdum from any 
individual partner, without discussing the company. And as 
every partner, therefore, may not only make an ultroneous offer, 
but may even be compelled to pay, so he also must be entitled to 
plead compensation, it being a general rule that the obligation to 
pay implies a right to compensate.'" 

The authority of this case has, however, been much questioned* 
Professor Bell (2 B. C. 666) refers to it as containing a rule 
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only applicable to dissolved partnerships. But there were here two 
eareiy wlio constituted a virtual partnership in respect of respou* 
sibility. Their obligations to the public were not affected by the 
dissolution, and it is difficult to see how the extinction of these 
obligations could be affected by it. Lord Meadowbank, in a note 
on the case of Scott 9. Hall, (2 B. C. 668,) limited the doc- 
trine in Boyle^s case to a right to compensate to the extent to 
which the partner was sued; but the decision certainly goes 
farther, for there were two partners pursued, and one of them 
was allowed to plead compensation of the whole debt. In Scott 
9. Hall, I5th June 1809, M. Syn. 194, there was only one 
surviving partner, in whom the whole liabilities and rights of the 
company were vest^, and he was allowed to plead a private claim 
against a company debt. 

If the principle appearing on the face of Boyle'^s case be law, 
that when several partners are individually pursued for a com- 
pany debt, any one of them can come forward and plead com- 
Knsation for the whole against a private claim, it would seem a 
jitimate inference that tnere is an inherent right to plead com- 
pensation — a right to hold that the debts extinguish each other 
— anterior to, and independently of the demand being made 
against a partner. If there be such a right the next question is, 
what is the extent of it I Does it cover tne whole debt, or merely 
the partner^s share of the debt i There does not appear to be 
any principle on which the right, if admitted to exist, can be 
limited so as not to cover the whole debt. Its foundation is the 
partner^s primary liability, and the partner^s liability is for the 
whole debt as much as for any given part of it. It would be 
almost impracticable to determine a ratio for dividing the respon- 
sibilitv. If there be five partners and a company debt of ^500, 
shall it be said that each partner may set off against it a private 
debt of if 100 and no more i The sole ground for such a prin- 
ciple would be that their right to plead compensation should be 
commensurate with their proportional interest in the concern. 
But it may happen that one partner has four-fifths of the in- 
terest in the concern, and the remaining four have one-fifth 
divided among thein; and if the principle were carried out, he 
mi^ht be allowed to plead compensation to the extent of J^400, 
while the others could only plead it to the extent of £25 each. 
It would thus be the result of any limitation on the extent to 
which a partner may plead compensation, that it would involve, 
in a question with a tnird party, an opening up of the respective 
claims of the partners against each other — a practice inconsistent 
with the principles of the law of partnership. 

(18.) A company cannot plead compensation on a debt 

due by its creditor to an individual partner of the company. 

Mahon v. Christie, 8th Feb. 1844, 6 S. 619.— In Downe, 
Bell, and Mitchell, «. Pitcairn, 24th June 1829, App. 3^ 
W. & S. 472, a shipping company in Edinburgh entered 
into a contract with wnarangers in London. The shipping 
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company brought an action of count and reckoning against 
the wharfingers, on which a balance against the latter was re- 

Corted. Against this the wharfingers adduced a balance said to 
e due to a member of their company, whose name was in the 
firm, who had previously acted as wharfinger for the other party, 
but with whom there had been no settlement when the contract 
was entered on ; but the plea was disallowed. Professor Bell 
says, ^' Where a demand is made against a company, and all the 
partners are solvent, there seems to be no impediment to the 
company so arranging with a partner, to whom the creditor of 
the company is indebted, as to set forward the partner to pay, 
and so extinguish the demand against the company by the 
partner^s debt, making the partner creditor to the company : for 
an express assignation by tne partner to the company would have 
this effect ; and to such assignation, while parties are solvent, 
there could be no objection.'" (2 B. C. 664.) 

(19.) A debtor of a company cannot plead compensa- 
tion on a debt due to him by an individual partner. 

Morrison «. Hunter and Boss, 5th Dec. 1822, 2 S. 68. — (See the 
same doctrine in the English case of France and Hill «. White and 
Williams, 8th Nov. 1839, 6 Bing. N C. 33.)— A partner is bound 
for the debts of the company, but the compan v is not bound for those 
of the partner. It would seem, however, that the converse does 
not hold, and that a partner, when pursued, may plead a debt due 
by his creditor to the partnership.— James, &c. v. Downie, 15th 
]Nov. 1836, 15 S. 12. This was a special case, — a disposition 
was granted to a partner in consideration of future advances. 
The advances were made not by him but by the company. He 
sold the property, and ]the question was, whether the money in 
his hands could be attached by other creditors, or compensated 
the company^s advances! The Lord Ordinary (Moncreiff) said, — 
*^ Take Downie [the partner] to be in possession, with a right of 
retention or compensation for any debt due to himself, can any 
sound reason be assigned why he should not retain for the debt 
due to a company of which he is a member, by advances made 
by them to Oilchrist at his desire, for which debt he might have 
to bring an action the next day V* 

(20.) A debtor of an individual partner of a company may 
plead compensation on a debt due to him by the company. 

This is a necessary consequence of the liability of a partner for 
the company^s debt. The principle was clearly evolved in Russell 
9. M'Nab, 26th May 1824, 3 S. 63. In Salmon «. Padon, 17th 
Dec. 1824, 3 S. 406, there had been two companies formed of the 
same partners, and against the share accruing to a partner on the 
dissolution of one of them, there was compensated a proportion of 
certain advances made by another of the partners for the other 
company. In Christie «. Keith, 29th June 1839, 16 S. 1224, 
this compensation was admitted. 
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(21.) After the dissolation of a company, debts that 
were due to it, and the debts due by an individual part- 
ner, do not compensate each other, unless to the extent 
of the individual partner's interest. 

Oswald T. Dickson, 3d Dec. 1833, 12 S. 156, where one of 
two partners, after the dissolution, was not entitled to receive pay- 
ment of a debt to the company, and credit the whole of it m 
compensation of his own claim — he had to pay over a half. In 
Anderson «. Rutherfurd, 19th Feb. 1835, 13 S. 488, a debtor 
of the partnership, after he knew of the dissolution, employed one 
of the ex-partners to negotiate for him a loan of money to be 
employed m paying the company^s debt. The money was bor- 
rowed, but not so employed ; and it was found that it could not be 
pleaded in compensation of the debt. Of course it will often be 
a question whether, in reference to a debtor of a partnership, his 
knowledge of the dissolution is such as to precluae his payment 
to the partner from being legally payment to the company. In 
England it is held that a sole surviving partner may set off 
debts due to the company against claims on nimself. Slipper «. 
Stidstone, 5 T. S. 493. French v. Andrade, 6 T. R. 582. 

(22.) A partner who is the creditor of another, cannot 
compensate himself from that partner's share in the stock, 
in competition with other creditors. 

Oaldiev. Gray, 16th June 1774, M. 14598. There were 
various pleas urged, and compensation was one of them. It was 
remarked that there was no concursus dtbiti^ S^c. The contract of 
copartnery bound each partner^s stock to remain unwithdrawn so 
long as there was any claim by the company, or by the individual 
partners, against him, unsatisfied. It was therefore pleaded, that 
the stock being in the custody of the company while a debt to an 
individual partner by the proprietor of it was unpaid, the indivi- 
dual partner might set off his private claim against a demand on 
the stock by a third party. But it was found that the stock 
could not be in this manner hypothecated to the prejudice of 
creditors, and that it was not legally in the possession of the 
company. 

(23.) A debt due to a company may be compensated 

by a debt due by another company consisting of the same 

partners. 

Williams' Trustee t. Inglis, Borthwick Gilchrist & Co. 13th 
June 1809, M. Syn. 193. — The individuals under one firm con- 
ducted the business of bankers — under another, that of linen- 
drapers. The partv for whom compensation was pleaded had a 
deposit in their bank, and had grantod an acceptance for goods 
purchased. 

(24.) A partner may plead advances made for a com- 

B 
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pany against a demand on him by the company, but 
a person bound by the contract of a joint-stock company 
to pay up certain instalments, cannot set off against a 
demand for them advances made on behalf of the com- 
pany, where it does not appear that the full amount of 
subscribed stock, if paid by the other partners, would 
meet the obligations of the company. 

Turner «. Molison, 30th May 1883, 11 S. 669.— It was not 
alleged that the paid-up instalments would meet the obligations ; 
but it may be questioned how far the obligation to pay up instal- 
ments can be compensated in any case. 

(25.) Insurance. — In insurance, the risk is undertaken 
not upon the credit of the payment of the premium, 
but its actual payment. From the time, then, of the 
execution of the policy, if the premium be not paid, it is 
not properly a debt due by the insured, but money the 
property of the underwriter, of which he is custodier, and 
thus, not being a debt, it cannot stand as compensation 
against a claim for loss. 

Ferrier t>, Sandieraan, 29th Junel809, F. C— Lillie r. M'Kis- 
sock & Co. 24th Nov. 1818, F. C. — The premium is presumed to 
be paid, and the policy dischar^ it. In ooth the above cases the 
claims for loss were disputed ; and perhaps it would be more 
distinct to say that the insured has no retention, but the term 
generally used is compensation. In the case of a decree constitute 
mg the amount of the loss, it may be questioned if the plea of 
compensation would be excluded. 

(26.) A premium of insurance cannot be compensated 

against a disputed loss on a previous policy, though it was 

underwritten by the same parties who undertake the new 

one. 

Allan f?. Hynd, 2d March 1830, 8 S. 612.— The right in any 
circumstances to hold a debt against a disputed claim is, properly 
speaking, retention rather than compensation ; but the principle 
on which the case was decided was avowedly that of compensation, 
for it was pleaded that the claim was liquidated cifm/7ra0Mn«, and 
it was remarked on the bench that there was evasion on the part 
of the Insurance Company. The Lord Ordinarv (Moncreiff) 
said, — '^ Strictly, all premiums of insurance ought to be paid 
when the insurance is effected ; and though, in practice, they may 
not be actually paid bv the insured, they are truly advanced, or 
reckoned as advanced, by the brokers or agents, in periodical 
settlements with the underwriters. The policies then remain 
with these agents, as brokers ; and if there is an effective insur- 
ance at all, it is plain that the policies must be considered as held 
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by them, as agents quoad hoc for the insured; for, without a 
premium paid, actually or constructively, there can be no insur- 
ance ; ana without a policy in possession, legal or constructive, 
there is no insurance. It would appear, however, that although 
there is not room in questions between a creditor for the premium 
and a creditor for loss, for such a concourse as will admit of 
proper compensation, there is room for the intervention of the 
principle ot retention, if the underwriter should become bankrupt 
when loss has occurred. See Kirk«. Bennet, 1st Dec. 1812, F.U. 

The subject of compensation in questions of insurance, where 
underwriters, brokers, and insured parties are concerned, has been 
examined by Professor Bell, on the analogy of English cases, 
there being few illustrations of the subject in our practice. As 
matter of speculative doctrine he is of opinion, 1st, That in the 
case of the failure of a broker who is indebted to the insured, the 
latter may, on the ground of the assent conveyed in the discharge 
in the policy, hold the premium compensated by the debt ; but 
he questions if this would be the result were the balance against 
the broker to arise out of transactions of a separate character 
from insurances ; and whether the underwriter'^s right to demand 
the premium would not be preserved in such a case, notwith- 
stanoing the state of accounts between the broker and the in- 
sured. 2d, That with respect to questions between the broker 
and underwriter, if the broker have special authority to settle 
returns and losses, he may hold premiums in compensation of re- 
turn premiums and losses, but not otherwise. — (2 B.C. 132-138.) 

It is a settled principle in England, that on the sinsle transac- 
tion of the insurance, the premium, as against the underwriter, is 
presumed to be paid, as the policy bears it to be, and that he 
cannot plead the premium as a set-off against a claim for loss, unless 
he found his plea on the particular slate of accounts of the 
underwriter, broker, and insured, with each other. — De Gaminde 
V. Pigou, 4th Feb. 1812, 4 Taunt. 246. 

(27.) Agents^ Factors^ Sfc. — When a factor deals with 
the effects of his principal in his own name, and the party 
he deals with has no reason to presume that he does not 
act for his own behoof^ that party has a right to com- 
pensate against debts arising against him in such trans- 
actions, debts due to him by the factor. 

This has generally been found in the case of a factor consign- 
ing his principaPs goods as if they were his own, as in Johnston 
«. Scott & Son, 14th Nov. 1818, F.C. This case is full of 
specialties tending to elicit the Question whether the circum- 
stances were sufficient to establisn that the consignee held the 
transaction to be for the factor^s behoof. The same had been de- 
cided in Baxters. Bell & Maxwell, 17th Dec. 1800, M. Compen- 
sation^ App. No. 4. In Fleming v, Findlay, 20th June 1832, 
10 S. 739, it was held that the purchaser must have been aware 
of the agency. 
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The principle was admitted in Oali «. Mardoch, 19th June 
1821, 1 S. 75. A different principle ruled in the old case of 
Belches «. Johnstone, 31st Jan. 1770, M. Comvensatian^ ^PP- 
No. 1 ; and in Alison «. Fairholms, Nov. 1765, M. 15132, where 
money deposited in his own name in a bank, bj an agent, was 
found not to CTound a plea of compensation : but it does not ap- 
pear to have been satistactorily ascertained that it was the com- 
plete understanding of parties that the agent was the owner of 
the money. (See 2 B. U. 132.) The principle as above stated, 
has long been held law in England — See Oeor^ «. Cla^tt, 
30th June 1797, 7 T.R. 359, and cases of an eanier date there 
cited. In Baring «. Corrie, 13th Nov. 1818, 2 B. & A. 137, 
Lord Tenterden took a distinction between a factor and a broker. 
The former is in possession of the goods, the latter acts as a 
middle-man, who negotiates between the parties. To allow set- 
off to be pleaded in tne instance of a broker, it was held that it 
would be necessary to bring forward special circumstances to show 
that the purchaser was fraudulently induced to deal with him, not 
as a broker, but as an owner and dealer. The right of set-off 
against a factor is acknowledged, and made an exception to the 

ErincipaPs right to recover his goods from the person in whose 
ands they are placed by the agent, by 6 6. IV. c. 94, § 6. 

(28.) When an agent has pledged the property of his 
employer under the Factors' Act, if the agent become 
bankrupt, the employer, redeeming the effects according 
to the act, is held to have paid the money for the agent's 
behoof before his bankruptcy ; or not redeeming them, is 
held a creditor of the agent for their value as at the time 
of pledging ; and is in either case entitled to plead com- 
pensation as for the redemption money or the value. 

5 & 6 Vict. c. 39, § 7.— The words of the act are,—" that in 
case of the bankmptcy of any such agent, the owner of the goods 
which shall have been so redeemed by such owner as aforesaid, 
shall, in respect of the sum paid by him on account of such agents 
for such redemption, be held to nave paid such sum for the use 
of such agent before his bankruptcy ; or in case the goods shall 
not be so redeemed, the owner snail be deemed a creditor of such 
agent for the value of the goods so pledged at the time of the 
j^ledge ; and shsdl, if he shall think nt, be entitled in either of 
such cases to prove for or set-off the sum so paid, or the value of 
such goods, as the case may be.'" The phraseology of the act 
applies to English law, but Its effect would certainly be to count 
the redemption in the one case, or the charge for the value of the 
goods in tne other, as going back to a time anterior to that when 
compensation would be intercepted by the bankrupt laws, and 
consequently anterior to the first deliverance in a sequestration. 

The Factors^ Act, 6 G. IV. c. 92, was passed to validate the 
general transactions of &ctora with third parties in reference to 
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the goods intrusted to them. The statute, however, not being 
found sufficient to cover transactions for creating securities over 
such goods for advances, or exchanges made in securities, the act 
of 5 & 6 Vict, was passed to supply the deficiency. 

(29.) Workmen. — Compensation of the price of com- 
modities sold by a manufacturer, against wages claimed 
by his workmen, is excluded by the acts against the truck 
system, in the manufactures to which they apply. 

12 Geo. IV. c. 34; Monteith & Co. 9. Blackie, 2d Feb. 1827, 
5 S. 280; 1 & 2 Wm. IV. c. 37. 

(30.) Farm Produce^ after the landlord's hypothec has 

ceased to affect it, is not in such a manner in the landlord's 

possession, from its remaining on the farm, that he can, 

on the ground of an obligation to buy it, compensate its 

price against arrears of rent. 

Stewart r. Rose, 2d Feb. 1816, Hume, 229.— The tack bore 
that the landlord should take the last year'^s hay crop. The 
tenant was in arrears, and the landlord pleaded his right to the 
hay, against that of a poinding creditor, that he might so far com- 
pensate the arrears. 

(31.) Concerted Plea. — A plea of compensation cannot 
be raised on the price of property purchased from a debtor 
on the understanding of a cash payment, when the pur- 
chase is made with the view, on the part of the purchaser, 
of pleading the price against a litigated claim. 

Finlayson «. Russell, 4th June 1829, 7 S. 698, where the 
pursuer of an action went ta a sale by the defender, at which it 
was stipulated that purchasers should pay by cash or bills before 
receiving the articles, and having bought and carried off effects, 
propounded the plea of compensation. In Munro «. Hogg, 14th 
Dec. 1830, 9 S. 171, the assignee in a cessio was about to bring the 
debtor'^s furniture to sale, when he was treated with by a person 
professing to come forward as a friend of the debtor, to whom he 
agreed to sell the effects by private bargain. This person unsuc- 
cessfully pleaded, against a demand for payment, an old executed 
poinding over the furniture. 

Questions with the Croum. 

(32.) The English authorities tell us that set-off cannot be 
pleaded against the crown, because it is a plea created by 
statute, and the crown is not mentioned in the statutes, (West 
on Extents, 200.) It would appear, however, that there may 
be cases which would come within our term compensation, 
which mi^ht there be pleaded independently of the statute, as 
we are told that everv defence that can come under the plea 
mm indebitatusy may be stated against the crown. (lb. 201.) 
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There does not appear to be any reason why, in Scotland, com* 
pensation should not be pleadable so as to limit the inquisition 
of an extent to the balance due to the crown, but it is difficult 
to suppose a concourse of debt and credit between the crown 
and a subject, because every claim which the subject can have 
against the crown, as for an overcharge of duties and correspond- 
ing levy, is necessarily a disputed, not a liquid debt. 

(33.) Compensation may be pleaded to an extent of 
the second degree against a party who is debtor to a 
crown debtor, so that the accounts between the two being 
balanced, the extent can only find what the fonner is owe 
to the latter, after deducting what the latter is owe to 
the fonner. 

Ross T, Drummonds, 3d March 1841, 3 D. 698, where the 
settlement of this principle on the opinion of English counsel was 
a preliminary to a decision which involved other matters of law. 
Persons who were army agents, piud the proceeds of drafts by 
the paymaster of the forces for paying military salaries, into the 
hands of their bankers ; and the question was, whether the sum 
was to be held as at their credit in striking a balance between 
them and their bankers on the day of deposit, and as in that 
position excluding an extent. The bankers onlv knew the sum 
as cash paid ; it was observed, that if the original drafts had been 
deposited, or the bank had known that the money was the crown'^s, 
a aifferent view might have been taken. 

(34.) Competent and Omitted. — If there was a concur- 
rence of debts, and one of the parties has notwithstand- 
ing failed to plead the concurrence in a litigation, it is not 
available to him after decree. 

1692, c. 141. Wright v. Sheill, 25th July 1676, M. 2640.— 
Naismith v. Bowman, 5th Dec. 1710, M. 2645. — In Downie «. Rae, 
20 th Nov. 1832, 11 S.51, one who had been cautioner in a cash credit 
held funds of the debtor, on which he was made the nominal 
raiser of a multiplepoinding, in which he gave in a condescendence. 
After decree he was not allowed to plead compensation arising 
from liabilities under his guarantie oi the cash credit, though he 
alleged that he had been ignorant of any claim having arisen 
against him. A debt bought after decree will not create com- 
i)ensation. — Gordon «. Melvil, 9th July 1697, M. 2642.— 
Faterson's Creditors «. M'Aulay, 9th Dec. 1742, M. 2646. 

(35.) A Diacharged Bankrupt. — If the creditor of a 
bankrupt was likewise his debtor, so that compensation 
might have been pleaded against his claim on the bankrupt 
estate, the bankmpt cannot after his discharge, and when, 
so far as relates to his claim against the estate, the ere- 
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ditor has only got a dividend, pursue him for the full 

counter debt. 

Baillie v. Young, 22d Dec. 1837, 16 S. 294. This was a very 
peculiar case. The bankrupt had been discharged on a composi- 
tion contract. Having paid a composition on certain bills, he ob- 
tained decree for a debt in an action against the person standing 
in right to them, the cause of action having arisen before the 
sequestration. It was on these facts found by verdict of a jury, 
that the bankrupt's discharge was frandulently obtained, and it 
was reduced quoad the interest of this particular creditor. The 
result was, that compensation being allowed to act, the bankrupt 
was found to be still debtor in the excess of the claim against him 
over that for which he had obtained decree against the creditor, 
deducting the amount of the composition. When there is a con- 
currence of debts before bankruptcy, it is essential to the prin- 
ciple of compensation, that neither the creditors at large, nor the 
bankrupt himself should be entitled to exact full payment and 
give only a dividend in return. 

SECT. 2. 

RETENTION OP MONEY. 

BetetUion dUtinguUhed from Compen$aH<m and Lien. — The pro- 
per foundation of the law of compensation is, not that the party 
pleading it has a security for payment of his debt, or is in pos- 
session of a fund out of which he may pay himself, but that by 
the concourse of debt and credit both debts are paid and extin- 
guished. It is hence a necessary element in tne operation of 
compensation, that both the debts should be liquid at the time 
when the compensation exists. But there are circumstances in 
which a person may retain money he is due to another in security 
for a liability of that other person not yet liquid and exigible ; 
and as this cannot proceed on the principle of a mutual payment 
and extinction from the moment when the right is pleadable, it 
is necessary, for the avoidance of confusion, to consider it apart 
from the law of compensation, although it generally resolves itself 
into the same result, by the debt that is retained being set off 
against the contingent debt when the latter becomes due. The 
resolution of retention into compensation may be illustrated in 
the case of bankruptcy. When A becomes insolyent, B, his 
debtor, refuses to pay his debt, because he has a contingent coun- 
terclaim against A. On A being sequestrated, B gets this con- 
tingent claim valued, and as both the debts are then liquid, 
compensation has place. 

In a very learned note on the subject of retention. Professor 
More has shown that the original law on this subject in Scot- 
land has been involved in confusion by an attempt to assimi- 
late the doctrine of the retention of money with that of set-off, 
and the doctrine of retention of commodities with that of lien, as 
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these subjects are res|»ectiTely viewed in English law, (see Notes 
to Stair, cxxzi.-cxxxvi.) Admitting the necessity of a revisal of 
the whole subject, there are certain distinctions between reten- 
tion of money and retention of moveable goods, which render it 
convenient to separate the two from each other, and to consider the 
former in connexion with compensation, while the latter comes 
in connexion with other securities. 1st, Retention of money 
may, and generally does, resolve itself into an extinction of 
mutual obligations, and it is sometimes not clear at what precise 

f^oint such extinction takes place ; retention of commodities is 
rom first to last a security for payment, and can only be con- 
verted into payment through some extraneous process. 2d, Re- 
tention of money arises out of a question regarding mutual debt 
and credit, and the money retained must be proportionate to the 
retainer's claim; but in retention of commodities, or lien, the 
property retained in security may be quite disproportionate to the 
retainer's claim, as in the case where a carrier uses his lien over 
a valuable commodity for the cost of conveyance. Sd^ In reten- 
tion of money, that which is retained, and the retainer's counter- 
claim, need not be connected with one transaction or series of 
transactions. It is sufficient that the party exercising the right 
is due money to the other as a debtor, and does not hold it as a 
depositor or trustee, however the debt may have originated. 4tli, 
Retention of commodities or lien is generally the counterpart of 
a liquid debt, while the peculiarity of retention which distinguishes 
it from compensation is, that it may be exercised by a person 
whose claim is not liquid. See chap. III. sect. 2. 

(36.) Cautioner. -^^Pl person who has come under a pe- 
cuniary guarantie or cautionary obligation for another, is 
entitled to retain any money he may be owe to that party, 
until he is relieved of his obligation. 

Queensbenr's Executors r. Tait, 23d May 1822, 1 S. 427. — 
Boswell 9. Montfi:omerie, 23d Feb. 1836, 14 S. 554. — Irvine 
u. Menzies, 10th July, 1711, M. 2686. 

See in next section, the relation which such retention may have 
to questions of cross ranking. 

(37.) Claim in Bankruptcy. — A person who is creditor 
in a future or contingent claim, and who, on the other 
hand, is owe the future or contingent debtor a liquid debt, 
may, if that person become bankrupt, retain the liquid 
debt, as security, or eventually as compensation, of the 
future or contingent debt. 

Ferrier c. British Linen Co. 20th Nov. 1807, F. C— Therewas 
a balance against the bank in their account with a sequestrated 
estate, and the bank was found entitled to retain the amount of a 
bill drawn by the bankrupt and discounted at the bank's agency, 
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which had a period to run at the time of the bankruptcy, and was 
dishonoured. See Christie v. Keith, 29th June 1838, 1 6 S. 1224. 
—Curtis «. Chippendale, 9th Dec. 1794, M. 2589.— This subject 
has not, in the decisions, been properly disentangled from questions 
of compensation. Professor Bell treats this branch of retention 
under the head of compensation, simply obserring ^' But this [the 
rule that both debts must be liquid in compensation] is a rule 
which holds strictly only while the parties are solrent. If one 
of them become bankrupt, the other may defend himself against 
a present demand, by setting off a debt that is future or contin- 

fent, although the term of payment be after the bankruptcy,'*^ (2 
\, C. 128). From the absence of any satisfactory series of deci- 
sions bearing on the subject, and treating it purely as retention, 
it is impossible to say at what precise point in the progress of 
bankruptcy the right of retention commences, — ^whether notour 
bankruptcy be necessary to bring it into existence, or it be a right 
which, like stoppage in transitu, may be exercised for a party^s 
security when ne finds that the other party is insolvent. In the 
case of sequestration the right may, as above, (p. 9) resolve itself 
into compensation. 

(38.) A sum which is instantly payable in considera- 
tion of the undertaking of a contingent obligation, cannot 
be balanced against the contingency, even if the obligor 
become bankrupt, and it has been specially found that a 
party insured cannot, while the risk is undetermined, com- 
pensate the premium against the contingency, on the un- 
derwriter's bankruptcy. 

Selkrig v. Pitcaim, &c. 14th June 1808, M. App. Insu- 
rance, No. 10. See above, p. 18, as to the operation of compensation 
in such cases. 

(39.) Bill. — It is held that the person who is respon- 
sible on the face of a bill for behoof of another, has 
retention of any debt due by him to the person accommo- 
dated, which will operate in the case of a mutual bank- 
ruptcy, in which the bill ranks on both estates. 

Christie «. Keith, 29th June 1838, 16 S. 1224. See this 
case examined in connexion with the question of double ranking, 
in the following section ; and see Curtis v. Chippendale, 9th Dec. 
1794, and 23d Feb. 1797, M. 2589, as there animadverted on. 

(40.) Tenant — A tenant under lease, in which payment 
for meliorations is stipulated, may retain the rents from 
the time when the obligation becomes prestable, and pay 
himself. 

Arbuthnot r. Colquhoun, 6th Feb. 1772, M. 10424.— 
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Stewart v. M'Ba, 12tb Nov. 1834, 13 S. 4.— Stewart «. Campbell, 
12th Nov. 1834, 13 S. 7.— In Moriaonr. Patullo, 3d Feb. 1787, 
M. 10425, it was found, that where the lands were sold, retention 
oould not be pleaded against the seller landlord, when the melio- 
rations were made between the entry of the purchaser and the 
CftUin^ due of the rent. The cases show that when the meliorations 
have Deen made and the debt is future, the rent is subject to 
absolnte retention against any partj^ holding right to it. It 
appears, too, tliat there may be retention on the gronnd of failure 
on the part of the landlord, to provide the meliorations he has 
engaged for. In Bowie v. Duncan, 2d Dec. 1807, (H. 839,) a 
tadcsman in the first year of his lease pursued for erection of cer- 
tain steadings and for possession of nasturaces, and attempted to 
retain the first instalment of rent, it was found that he was not 
entitled to do so, as he would have opportunities of retention (or 
perhaps compensation) when the damages were constituted. See 
also M'Rae v. M'Pherson, 19th Dec. 1843, 6 D. 302. In 
Turner v. Nicolson, 6th Murch 1835, 13 S. 633, a letter during 
the currency of a lease, agreeing to allow at the end of the lease 
a sum for ameliorations, was found, as not being part of the lease 
itself, insufficient to establish a ground of retention which would 
affect a singular successor. 

(41.) Retention and Compensation. — A right of reten- 
tion may be pleaded against a right of compensation, so 
as to awaken in the person against whom compensation 
might be otherwise pleaded, his right as a creditor. 

Irvine «. Menzies, 10th July 1711, M. 2686. — A person 
pursued on a bond pleaded compensation as holder of a bill against 
the bondholder, who in his turn pleaded retention as having been 
cautioner for the bill-holder, and the plea was allowed. The 
principle was acted on in Christie v. Keith, 29th June 1838, 16 
S. 1224, noticed below, p. 34. 

SECT. 3. 

CROSS BILLS. 

IfUroduetory Notice. — Of all departments of the bankrupt law, 
that of adjustmg the ranking of bills of exchange and promissory 
notes, when the several parties connected with them become bank- 
rupt, has been least satisEftctorily adjusted by decisions. The 
simple view, that the parties should be held as standing to each 
other in the relation of debtor and creditor, precisely as they did 
on the face of the documents, at first naturally suggested itself. 
But when documents came to be examined in connexion with 
the transactions out of which they had arisen, it was found that 
where two or three cases were the exact counterparts of each other, 
in as far as respects the apparent obligations on the face of the 
documents, the relation as debtor and creditor, which a farther 
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examination showed that the parties really bore to each other, 
was so distinct in the several instances, that any rule so taken from 
the apparent position of parties on the tAce of the documents 
was found to oe inapplicaole in practice. When four or five 
estates were found to have been inyolved in complicated bill 
transactions, partly onerous, partly accommodation, there were, 
when the rapiety of the characters which even the onerous trans- 
actions assumed were subjected to farther variation by the in* 
fiuence of fictitious or accommodation paper, so many diversities 
of relative position, that the rule made for one set of cases was 
found totally inapplicable to another. 

The Scottish cases on this subject are not numerous, and they 
are not much respected by our own writers. The English cases, 
if they were, to be held as of any authority here farther than in 
the way of illustration, would not by any means afibrd a. clear 
series of rules exhausting the subject, and would only afford mat- 
ter for an isolated proposition being derived from each case, which 
may be considered as law to govern any case precisely similar, 
but scarcely as containing any general principle which can be 
safely extended to embrace generd classes of cases. Indeed the 
most profound lawyers, and those who have seen farthest into the 
probaole practical effect of any general rules, have been the most 
diffident m laying them down. The veneration with which 
English jurists in all other cases contemf^te the views of their 
predecessors, seems to have been totally abandoned in this depart- 
ment of the law. Not only do the commentators freely attact the 
decisions of the courts, but the most eminent judges speak without 
much respect of each other^s views. Lord Eldon, cnaraoterizinff 
the judgment of Lord Loughborough in es parte Walker, said, 
^' I have no difficulty in saymg that I never understood it. I am 
satisfied that though, no doubt, the court understood that judg* 
ment, yet none of the counsel did."" — (Jacob, 278.) And he made 
the general remark, ^* All such cases have distressed me exceed- 
ingly. The cross-paper alarmed the court. It did not know how 
to deal with it. It (fid not untie the knot, but it cut it.^^ Who- 
ever wishes to see how much those who, as judges, were bound to 
come to a decision on the cases laid before them in this branch of 
the law, have, in performing this duty, perhaps to the best of 
their ability, laid themselves open to have almost every principle 
they could lay down proved to be erroneous by an ingenious 
reasoner, may consult Ghristian'^s Bankrupt Law, II. p. S64s 
et seq. On the other hand, for a careful analysis of most of the 
cases on the point, accompanied by a very guarded attempt to 
embody the pnnciple which appears to have ruled in each, he may 
consult Bayley on Bills, p. 422, ei seq. There could be no better 
illustration of the inefficiency of the general rules of ranking in 
the decisions, to meet the class of complicated transactions to 
which they bear reference, than the necessity which this cautious 
writer sometimes feels himself under of unwillingly admitting the 
inconsistency of the decisions with each other. 
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In one of the earlier cases that occnrred — ex parte Walton, 
1741, 1 Atk. 122 — an onerous holder was allowed to prove 
his bill on both the drawer^s estate and the acceptor's. This 
was a simple matter; but then there came a subsidiary ques- 
tion — the bill was for the accommodation of the drawer — had 
not the accepter's estate, then, a just claim a^unst his ? The 
claim appeared just, and a proof was allowed. Here, however, a 
canon m bankruptcy law was infringed, for the same debt was 
twice proved on the drawer's estate — once by the holder and 
once by the acceptor. It was seen, too, that when more com- 
plicated transactions came to be analyzed, this system of 
giving bankrupt co-obligants recourse against each other's estates, 
while, at the same time, the estates were liable to the principal 
creditors, would be inexhaustible; and the same judge. Lord 
Hardwicke, in 1752, abandoned this practice, and gave effect to 
the principle, that there can be no proof by the obli^nts in a bill 
as against each other, until the holder is paid in full. — Exparte^ 
Marshal, 1 Atk. 129. It will be seen mrther on, how far this 
principle has been extended. 

It became a very puzzline matter to unite this arrangement with 
the adjustment of mutual acceptances and cross paper of all 
sorts. There might be two bankrupts, A and B, and A had 
doubled or tripled the assets of his estate by negotiating the 

Eaper in his hands, while B did not negotiate the paper in hie 
ands. Was this to be wholly overlooked, and was there to be 
no adjustment between the estates ! Cases of prodigious pecu- 
niary importance connected with this question, occurred towards 
the end of the last century. In one of the earliest of these 
questions the Court of King's Bench was equally divided, — Cow- 
ley 9. Dunlop, 18th May 1798, 7 T. R. 565. J. & A. Peters 
had exchanged acceptances with the Dunlops. The Peters had 
negotiated the acceptances of the Dunlops to the extent of 
£%QQQ. The Dunlops negotiated the acceptances of the Peters 
to the extent of ^1792 — both sets of acceptances ranking 
against both estates. The Peters gave a large dividend: on 
their own acceptances it came to <jP1224, on the Dunlops' accep- 
tances to 1^2211. Thus, while they had only incurred accep- 
tances to the extent of <f 1792, their bankrupt estate paid <jP3435 
— more than they had bound themselves to pay by ^1643. It 
seemed equitable that there should be a claim against the other 
estate on this sum ; but according to more modem views, this 
would be set down as a double proof for the same debt. The 
matter was examined in connexion with the question, whether, 
this being a claim proveable under the commission, was barred 
by the certificate so as not to be afterwards recoverable against 
the bankrupt? but the bench could not come to a determination. 
In the same year, occurred the case of ex parte Walker, arising 
out of the Liverpool bankruptcies, in which acceptances covering 
about five hundred thousand pounds were standing in various 
positions. Lord Loughborougii's solution of the difficulty was 
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that which Lord Eldon considered a catting of the Gordian knot, 
not an untying. It was to treat, as between the two parties, all 
the dishonoured bills as waste paper, because they were granted 
for an improper purpose, and to let parties stand as if there were 
no such documents. It was generally admitted that the decision 
was a good one in this case, but its applicability as a general 
rule to others was much questioned. Lord Loughborough allow- 
ed a ranking for the cash balance. It was shown afterwards, 
that if there be cross bills out between two parties, and there be 
a ranking allowed for a cash balance between them, it may come 
to be a double ranking. A owes B .£^1000. A gives his accep- 
tance to B for the amount, and B indorses it away. On both 
becoming bankrupt, if not only the holder of this acceptance 
rank for <£^I00O, but B^s estate also rank for the original debt, 
there is a double ranking for the same debt on A^s estate. In 
the case of Walker, the cash balance was in favour of that 
estate which had given the greatest quantity of accommodation 
to the other. It was when Uiis was reversed, and the one which 
had riven the other more accommodation than it received became 
the debtor in the cash balance, that this effect of a double proof 
was perceptible. — See ex parte Metcalfe, II Vesey 404, as noticed 
below. 

Where every case that occurs presents features so different 
from those of its predecessors, it naturally follows that the tech- 
nical phraseology is not very precise. It is not very clear 
whether the term cross bills is restricted to bills specifically 
exchanged for each other, or extends to embrace all the paper 
passing between two parties who have undertaken to accommo- 
date each other. The making a difference between these two 
classes of cases introduced a new element of difiiculty among 
these complex questions. It was held, that whether they were 
his own acceptances, or the engagements of some other person, 
that one man gave to another in exchange for any such paper 
given by that other, the one paper was the consideration for the 
other — they were sold for each other. But it was found neces- 
sary to restrict the operation of this rule, so that accommodation 
bills exchanged were, in the general case, in the same position as 
those passing between the parties without exchange. If they 
had been admitted as the ultimate consideration for each other, 
then A^s acceptance, found in B^s repositories, for .flOOO, would 
have enabled that estate to draw a aividend on the j^IOOO from 
A^'s estate; while B^s acceptance for the same sum, in A^s reposi- 
tories, would have allowed of the same operation on B^s estate in 
favour of A^s creditors. If the one estate paid a much larger divi- 
dend than the other, the effect miffht be considerable ; and as it 
was found utterly inexpedient tnat people approaching bank- 
ruptcy should be permitted thus to juggle with the assets of their 
creditors, such documents, it will be afterwards seen, were allowed 
to neutralize each other. Again, when such paper, on the one 
side, had got into the hands of onerous holders, and ranked on 



30 RANKING. B. I. 

both estates, the holder of the counter aeoepiance was allowed to 
prove Ity but only so as to be credited with a dividend which was 
to be paid him whenever the obligation which he had given 
for the one on which he thus provM, was paid, but no sooner. 
Thus the real consideration on either side became, not the bills 
themselves, but the payment which they promised. If A and B 
exchanged acceptances, and A indorsed B s away, but B retained 
A^s, and both oecame bankrupt, B'^s estate could prove on A^s 
estate for the acceptance, but only to the effect of having a 
dividend set apart, to be paid when B took up his own accep- 
tances. It is clear that tnis could seldom produce anv other 
effect than that of not allowing any proof whatever, as between 
bankrupt estates, on such paper, i'rofessor Christian (2 B. L. 
375) tninks he can trace this perplexing distinction to an 
incidental act of courtesy towaros a nobleman. Lord Clan- 
ricarde had given certain drafts in exchange for bills. The bills 
were dishonoured, and Lord Clanricarde petitioned to prove them 
on the bankrupt estate. Lord Thurlow allowed the proof, direct- 
ing the dividends to be detuned till Lord Clanricarde^s drafts 
were paid. — Ex parte Clanricarde, Cooke B. L. 182. The 
other cases in which this principle was carried out will be found 
cited below. 

There was, for some time, an element of difference between the 
Scottish and the English law, which is often alluded to, and which 
adds to the complexity of the subject, but which rarely could affect 
the judgment in the cases, — this is the well-known difference as to 
contingent creditors, who, in England, were not allowed to rank 
until the 6th Geo. IV. The prospect of having to pay a debt for 
another person could thus not be a ground for claiming on his 
estate. The supposition that this should have made any difference 
between the method in which cross rankings were arranged in 
England, and that in which they were arranged in Scotland, 
arose from the view, that the secondary parties to a bill were 
sureties for the primary, and therefore stood in the position of 
being bound to pay in the contingency of his not paying. Such 
parties, it was said in England, could not prove unless they had 
been made liable before the bankruptcy: in Scotland, they might 
rank as for contingent debts. 

This subject seems, however, likely to be thrown into confusion 
by viewing the parties whose names *appear on bills as cautioners 
or guarantors. That they may, in their accounts with each 
other, be so viewed, is true; as where there are cross accom- 
modation bills, and the one party has indorsed away the accep- 
tances of the other, while that other has kept the former 
party^s acceptances in his repositories, the latter, on taking up 
the other^s acceptance, has his claim of relief as a cautioner who 
has satisfied the debt he guaranteed. But in questions with 
third parties, each name on a bill represents a primary liability, 
which each party holds against any one who precedes him. It 
is true that a party thus appearing primarily liable may not be 
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the iust debtor in the bill. He may not calculate on having to 
pay it at all ; or, paying it, he may have an undoubted claim of 
relief against a preyious party, i et notwithstanding all these 
circumstances, which bring the relative positions of the parties in 
questions with each other very close to that of surety and principal 
debtor, it is of essential consequence to keep in view that tne party 
to a bill is, in reality, a principal debtor, and not a guanmtor. 
The distinction comes out very clear in English practice, in which, 
as will be more particularly shown when the subject of the ranking 
of claims under the sequestration statute is considered, a guarantor 
against whom no claim under the guarantie has arisen before his 
bankruptcy, is not a debtor either pure or contingent — ^he is no 
debtor at all, but is only liable for a contingent obngation which 
may become a debt. The holder of a biu, however, has been 
considered as an absolute creditor, a^inst all parties bound by it, 
when the bill is at maturity — as a niture creditor when it is not 
so. Before the 7th Oeo. I. c. 31, there were difficulties in the 
way of any parties proving whose debts were not liquid; but that 
act brougnt in the special case of future creditors on bill or note. 
It is true that under the clause of the English bankrupt act, (6th 
Oeo. IV. c. 16, § 52), which enables a surety who has paid the 
debt to prove for it instead of the principal creditor, a party to 
a bill for the bankrupt'^s accommodation may prove in respect of 
his payment of it on the bankrupt estate, but that right to 
prove has been especially thrown on an alternative expression in 
the act, which aamits not only any one who is ^* a surety,^ but 
any one ^* liabh for any debt of the bankrupt.^ And, in Bassett 
«. Dod^n and others, Slst Jan. 1833, 9 Bing. 653, where such 
a prootwas allowed, Tindal, G. J., said, ^' The defendants in this 
case cannot, with any propriety, be considered as sureties for the 
debt of Taylor to the plaintiff; inasmuch as they are liable 
primarily and immediately to the holder of the bill as indorsers, 
that is, as principals, and not merely upon the failure of Taylor, 
the principal indorser. The only Question, therefore, is, whether 
they come within the meaning ot the words * persons liable at 
the issuing of the commission for any debt of the bankrupt.^ ^ — 
See eof parUy Lloyd, 1 Rose 4. — Eos parte, Yonge, 3 Ves. & 
Beam. 31. — Wood i?. Dodgson, 2 M. & S. 195. — JSa parte. 
Porter, 4th June 1835, 4 Dea. & Gh. 774. Before the impor- 
tance of the distinction between liability as cautioner, and liability 
as principal, in such cases, had been fully brought out. Lord 
Ellenborough, in a case which did not involve a question as to 
bankruptcy, (Laxton v. Peat, 1809, 2 Camn. 185,) said, ^' This 
being an accommodation bill within the knowledge of all the 
parties, the acceptor can only be considered a surety for the 
drawer.*^ But in the case of Yallop v. Ebers, 13th Jan. 1831, 
1 Bam. & Adol. 698, Lord Tenterden laid down that this doc- 
trine '^ has been Ion? overruled.^ 

There is a form m which this class of cases has frequently 
presented itself in England, in which they are here scarcely 
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known — ^that of claims a^nst the bankrapt after he has re- 
ceived his certificate^ for debts against him which coald not be 
proved against his estate. It is a settled principle that whenever 
the creditor has paid any thing for behoof of the bankrupt, for 
which he cannot prove against the estate, he retains his claim 
against the bankrapt personally ; and thus, in mutual bank- 
ruptcies, there are many instances where, in the case of the one 
estate having to pay a dividend on a bill which was a proper 
debt of the other oankrupt, and where, allowing the estate which 
has so paid to prove against the other, would be a double proof, 
the claim has been brought against the bankrupt personally. 

Another element of difBculty in the application of the principles 
brought out in the English decisions to our practice, will be found 
in the operation, with us, of the principle of retention, as above 
set forth, (p. 23,) a principle not recognized, at least in the same 
form or to the same extent, in the law of England. 

The laying down of distinct principles on this subiect being so 
very difficult, and the result being so liable to dubiety, it nas 
been considered best to state only a very few, which are received 
as axioms in our Scottish decisions, leaving both those principles 
which remain unsanctioned by Scottish decisions of admitted 
authority, and those which have only been the subjects of decision 
in England, to be discussed as illustrative and commentative 
matter. 

(42.) Double Ranking. — It is a general rule in bank* 
ruptcy that one debt cannot be twice ranked for, either 
by the original creditor or by persons holding through 
him, on the same estate. 

This is generally admitted in all the cases, both in Scotland 
and England — the point of difficulty is to avoid arrangements 
which, without being avowedly double rankings, vet have that 
effect. The appearance of a double ranking may be assumed by 
a ranking on two separate obligations, and circumstances mav 
occur in which it is difficult to draw the line of distinction. Such 
was the complicated case of Farquharson v. Thomson, ]5th 
May 1832, 10 S. 526. A firm sold goods, throuo;h their agents, 
to another firm. The agents drew two bills on tue buyers, each 
for the full price of the goods, and they were both accepted — the 
transaction oeing accomplished through the fraud of a member 
of the agents copartnery who was in partnership also with the 
buyers. The one bill was indorsed to the sellers, the other was 
indorsed to a third party by the sellers'" agents (the drawers) as 
per procuration of the sellers. The case was complicated by the 
efforts to recover the proceeds of both bills against the acceptors. 
There appears to have been no reason why the acceptors, if 
solvent, should not have been liable for both bills, having their 
recourse against the estate of the drawers, in so far as they were 
defraudedi or made responsible for any bill for which they got no 
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value. The responsibility of the acceptors, however, was, appa- 
rently through an inadvertence, allowed to be limited to once 
and single payment of the original debt, by an interlocutor 
which had oecome final. The application 0^ this interlocutor 
was settled by reference ; and the referee, considering that the 
holders of both bills were onerous and bond fide^ ordained that 
the money should be divided equally between them. It thus 
occurred that each holder was paid half the contents of his bill, 
and the drawers (who were also indorsers) having been seques- 
trated before these payments were made, and claims having been 
made by both holaers for the full contents of their respective 
bills, it came to be a auestion whether they could both rank in 
full. It was found tnat they could, on the principle of their 
being creditors in distinct debts. It would appear from this, that 
a decision that the acceptor of two bills is only liable for payment 
of the amount of the original debt, which may be equal to the 
contents of one of them, is not resjvdicata to prevent an indorser 
from being liable for both. 

The Lord Ordinarv (Moncreiff) considered this a case of 
double ranking, and observed, '^ Ranking, in the case of bank- 
ruptcy, is equivalent to payment where the estate is solvent, and 
thus the result is, that the full amount of one of the bills was 
paid by the acceptors, and there was a full ranking for the other 
against M. B. & Co., as the indorsers. To sustain this com- 

f^aint, therefore, would manifestly be to allow a double ranking 
or the same debt, or, what is worse, a ranking for a bill against 
the indorser, after the acceptor has paid or consi^ed the full 
amount of it.*" But the principle on whieh, in claims against 
bankrupt co-obligants, a creditor may rank for his whole debt 
against each, appears to have been extended to this case by 
analogy, the restricted payment by the acceptors leaving the 
claim against the bankrupt indorsers in the same position as it 
would have been in had tne former paid a dividend only. 

Fall & Co.'s Trustees «. Sir W. Forbes & Co., 27th Mav 
1790, M. 14135, was a case which would certainly now be con- 
sidered a double ranking. Bankers were in the custom of advan- 
cing money to their client, and, in return, the bills payable to 
him were usually indorsed to the bank. Accommodlation bills 
accepted by a third party, without value, were thus indorsed. 
The indorser being sequestrated, the acceptor paid the bills to 
the bank. In these circumstances, not only was the bank allowed 
to rank for the full debt without deduction of the bills thus paid, 
but the acceptor of the bills was allowed to rank upon them. But 
it would appear that this case was ruled by the clause in the act 
of 1783, (23d Geo. III. c. 18, § 35) which allowed a ranking in 
full besides the proceeds of whatever securities there might be on 
the estate, the oills being held to be securities. The effects of 
admitting such a system appear to have been perceived a few 
months later in the same year, in a case which was at fir^t 
decided in favour of the creditors, but afterwards against them. 

G 
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In Stein'^s Creditors 9. Sandeman & Oraham, 16th Nov. 1790, 
M. 14111, Sandeman & Graham were the consignees, in England, 
of Stein^s goods. At the time when both parties became oank- 
rupt, S. & G. were under acceptances to Stein to the extent of 
^58,000, of which the term had not arrived. They had received 
bills from him, of which also the term had not arrived, to the 
amount of <£^39,000, which were discounted, the proceeds beinfi; 
employed in paying Stein'^s debts, for which they had advanced 
a further sum of df 12,000. S. & G. thought, that as the term 
of payment of these bills had not arrived, they might consider 
them as securities — as effects of their debtor in their hands — 
and that they misht rank for their whole advances, after having 
got the value of these bills by discounting them to the extent of 
obtaining full payment. But it was found that the ranking 
could only be for the ^12,000. 

(43.) It is held in Scotland that a party to a bill may 
retain any debt which he is due to the party for whose 
accommodation the bill is granted, so as to indemnify 
himself for his liabilities on the bill ; and that though the 
bill-holder be ranked in full against the party accommo- 
dated, this is not to be held a double ranking. 

Christie f>. Keith, 29th June 1838, 16 S. 1224.— On the 
parties, Cochran, on the one part^ and William Kerr & Son, 
on the other, becoming bankrupt, there was a balance on general 
cash transactions in lavour of Cochran, and against Kerr & 
Son, of ^838. There was a special debt of ^600, arising out of 
a question of succession, against Cochran, and when action was 
raised, the general balance was pleaded in compensation. There 
were then bills to the extent of ^5479 in the circle, of which 
Kerr & Son were the drawers, and Cochran was the acceptor. 
They were made for Cochran^'s accommodation, and he had dis- 
counted them, and received the money for them. These bills 
were ranked on both estates. When the plea of compensation 
was started, as above, it was pleaded for Kerr & Co. that they 
had, in the first place, a right of retention, which must be given 
effect to before the cash baSmce could be set off against Cochran^s 
special debt. This right of retention they founded on the divi- 
dends their estate had to pay on the biUs, which being for 
Cochran^s accommodation, and discounted by him, yet ranked 
on the estate of Kerr & Co. The court admitted the right of 
retention. Though there is some complexity in the case, the 
principle is simply this, that when there are two estates bank- 
rupt, and a cash balance arises between them, the debtor in the 
cash balance — the estate against which the balance stands — ^is 
entitled to set off against it whatever dividends it may have to 
pay on bills for the accommodation of the other estate. This was 
a case where there were no cross bills — there was but one bill. 
It does not seem, however, that the principle of the decision 
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would be altered by being applied to a question of cross ranking, 
and saying, that where two estates have accommodated each 
other with acceptances, the one which has given more accommo- 
dation than it has ^ot, may retain a cash balance for the differ- 
ence. In the English case of Walker, afterwards noticed, the 
circumstances were so far different from this, that the estate 
which had the cash balance in its favour, was likewise the one 
which had given more accommodation than it had received. The 
ri^ht to prove the cash balance was undisputed — ^the proving the 
bsuance said to have arisen on the dishonoured bills was mund 
incompetent. If the circumstances had been otherwise, and the 
estate which had the cash balance in its favour had been the one 
which had received more accommodation than it had given, then, if 
the principle of the decision in Ghristie^s case were admitted in 
England, it would have been competent for the estate against 
which the cash balance stood to retain that balance as a set-off 
against the excess of the accommodations granted by it. It would 
thus come to pass, that a debt which could not be proved could 
yet be satisfiea by retention. It is pretty clear, however, that the 
principle of this case would not be admitted in Endand, and that 
for the reasons on which it has been so often decided, that there 
shall be no ranking between estates on their dishonoured bills, 
until the holders are paid. It is held, that until the onerous 
holder is paid in full, tne result of letting one estate rank against 
the other for what it may have suffered in the transaction, is 
just a double ranking for one debt, resulting, for the relief of a 
co-obligant, in a corresponding diminution of the estate on which 
he ranks. But if the co-obligant can plead retention, the same 
thing takes place. The one estate is diminished, and the other 
increased, bj the retention ; and the retention being for the same 
debt for which there is also a ranking, has precisely the effect of 
a double ranking. 

The principle followed out so distinctly in England of treating 
the parties to bills as principals, and not as sureties, in questions 
with onerous holders, would serve to obviate such an anomaly. 
Whetherit be on the estate of an acceptor, or on that of an indorser, 
the holder ranks for the full sum in the bill, so as to get his chance 
of full payment from what the estate mav yield. The estate is 
not to be diminished, and the holder^s chances of full payment 
affected by any one of the parties to the bill, who are responsible 
to him, obtaining any thing on account of that bill from the 
estate of a co-obligant. Now, in this case it was held, that by 
becoming drawers of the bill, Kerr & Son had become creditora 
of Cochran, and were entitled to retain whatever property of 
Cochran'^s was in their hands. It thus became virtually the 
result of his acceptance that the acceptor became liable to two 
separate debts, one to the drawers, on which they had a right of 
retention, the other to the onerous holder, who might rank on 
the estate. 

It might, at first sight, appear not to affect the bill-holdcr^s 
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interests whether a sum of money is found to belong to one or to 
another of two estates on both of which he can rank ; but a 
moments consideration will show that it is of some consequence 
to a creditor whether a thousand pounds shall form part of an 
estate on which he is one of a set of creditors whose whole 
claims amount to four thousand pounds, and which has another 
thousand pounds of assets to meet them with ; or shall form part 
of another estate on which he also ranks, possessed, likewise, of 
another thousand pounds, but with debts to the amount of twenty 
thousand pounds. 

(44.) Mutfial Accommodation^ and one Party Bank- 
rupt. — When parties have accepted bills for each other's 
accommodation, and one of the parties becomes bank- 
rupt, the solvent party having to pay both sets of bills, can 
only rank on the other party for the acceptances of that 
party, and cannot rank for the bills accepted by himself 
for the other party's accommodation. 

Newbigging v. Heywood, Collins, & Co., 12th Nov. 1823, 2 S. 
481. — The plea of the solvent claimants was, that the bills were 
the considerations for each other, each bein^ intended as a means 
by which either of the parties, if he had to pay both, might 
operate payment a^nst the other. It is stated in the report 
that ^* The several oills, however, composing the two sets, did 
not correspond with each other, in date, sum, or period, and had 
not been directly exchanged for each other."*^ ^ut it mav be 
doubted whether the decision should have been different it the 
bills had been counterparts of each other. 

(45.) Several Obligants^ and all Bankrupt. — Where 
there are obligants each jointly liable for the whole debt, 
and all are bankrupt, the creditor may rank on each 
estate to the full extent of his debt, to the effect of draw- 
ing from the whole of them the full debt and no more ; 
but the one bankrupt estate has not, in such circum- 
stances, a right to rank upon any of the others for what 
it may have paid, for this would be, in effect, a double 
ranking for one debt 

The principle on which this species of ranking proceeds is, that 
in the case of joint and several obligations, each individual obli- 
gant is liable to the creditor for the whole sum. Whatever 
obligations for relief may arise between the parties, the creditor 
has no concern with, and is not bound to acknowledge. The 
certainty established by a general bankruptcy among the obli- 
gants, that none of them will be able to pay in full, has been, by 
usage, admitted to sanction a ranking on the estate of all. The 
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practice has arisen oat of an equitable interpretation of the 
consideration that the reason why a party takes co-obligants, 
each liable for the whole, is, because there is a risk that, with a 
more limited responsibility, the obligation would not be fulfilled; 
and the S])ecie8 of ranking just described is the method by which 
this risk is evaded. It is worthy of remark, that in the simple 
case of co-obligants liable to mutual recourse, if the several estates 
were to re-rank upon each other, the effect would ultimately be, to 
bring them into the same position in which they are, the claims 
of tnose estates which paid the larger dividend being met 
by the payment of the smaller, which would be precisely compen- 
sated by the claims of those which paid the smaller diviaend 
being satisfied by the corresponding larger one. As an example, 
suppose that of two jointly liable estates A pays 10s. per pound, 
and B. 5s. If A, after having paid its dividends rank on that divi- 
dend (or a portion of it) against B, at the rate of /)s. per pound, it 
draws 2s. od. If B claim on its payment of 5s. on the estate of 
A, it gets, at the rate of 10s. per pound, the same sum — 2s. 6d. 
Suppose that A pays 15s. per pound, and B 7s. per pound. A, 
ranking on B for I5s., gets 5s. 3d., and, in the same manner, B, 
ranking on A for 78., gets 5s. 3d. 

Principles of Ranking in Ftdl against several Co-obligants. 

The principle of this species of ranking does not, however, appear 
to have been fully investigated, for, if it were, some other point«« of 
analogy between the fulfilment of the obligation through pay- 
ment of dividends, and its fulfilment through payment in full, 
would have been more completely explained. When a co-obli- 
gant pays in full, or pays more than his share, he has relief 
against his fellows, and this relief should also be possessed by 
a bankrupt estate paying more than what would have been 
its share, had it been solvent. If of two jointly liable estates 
one pays 15s. in the pound, and the other 5s., the former 
should be entitled to rank on the latter for the 5s. by way 
of relief. When there are several estates liable, and the bank- 
rupt, having ranked on a certain number of them, and drawn 
his full debt, forbears to rank on the others, it would seem 
just that, on the same principle, the estates which have paid 
should have a right of relief against those which have not 
paid. The following would appear to be the just method of 
estimating the responsibilities of the several estates in such a 
case. Let the full amount of the debt be ranked on the remainder 
of the bankrupt estates. The result will, of course, be a surplus. 
If, from each of the dividends there be deducted a sum bearing 
the same proportion to the dividend that the surplus bears to the 
aggregate of the dividends, the surplus would be worked off, and 
the proper proportion which each estate ought to pay would be 
indicated. That, in the case of mutual accommoaation bills by 
bankrupts, which have come into the hands of third parties, who 
rank on both estates, there may be a ranking by the one estate 
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on the other, if there be a surplus after payment of the holders, 
is admitted by Lord £ldon in ex parte Rawson, 1 Jac. 274. 

In Scotland, it is held, that any payment before the seques- 
tration of a co-obligant, must be deducted from the debt, the rank- 
ing being only for the remainder. Thus, if so much of the debt 
has been drawn in dividends from the estate of one co-obligant, and 
another is afterwards sequestrated, the claim against his estate 
will be for the debt, deducting such dividends. — Hamilton i». Cuth- 
bertson, 6th Feb. 1841, 3 o. 494. It is not, however, very 
clearly settled, in our practice, how this principle will operate 
in bankruptcies nearly contemporaneous. If a dividend be 
declared on the estate of one co-oblieant without being paid when 
the other is sequestrated, will it rail to be deducted : If one 
dividend onl^r has been paid, and others are expected at the 
time of claimmg, will the whole that is paid or declared on the 
earlier bankrupt estate at the time of the payment of the divi- 
dend on the posterior, be deducted \ In England, this matter 
has been placed in a clearer position. Wherever a dividend has 
been paid, or has been declared on the estate of one co-obligant, 
the creditor cannot prove or claim on the other, unless he deduct 
the dividend, without reference to the one bankruptcy being 
prior or posterior to the other. The rule is, that he is en- 
titled to a dividend on the whole debt which he proves under 
each commission, but that, if part of a debt be paid, he cannot 
prove for more than the remainder. Ex parte^ Ryswicke. — 2 P. 
Williams, 89. — Ex parie^ Lefebvre, ib. 407. — ^Cooper v. Pepys, 
1 Atk. 106.— Ex parley The Royal Bank of Scotland, 2 Rose, 
197. In England, there are certain meetings at which a creditor 
is said to " prove ''his debts, (6th G. IV. c. 16, 8 46,) or at 
which he produces his claim and vouchers. To entitle a creditor, 
then, to claim on the estates of two joint obligants for the whole 
debt, the proof on both must take place before the declaration of 
a dividend on either. The case of the Royal Bank affords a 
stringent illustration of the rule. The Bank obtained from 
Stein & Co. acceptances of Kensington & Go. to the amount of 
.£^58,000. Kensington & Go. becoming bankrupt, (22d June 
1812,) the Royal Bank proved on their estate to the extent of 
^40,000. Stein & Co. became bankrupt on 11th August 1812. 
At a meeting under the latter bankruptcy, on 9th January, at 
which debts might have been proved by the lodging of claims 
and affidavits, these creditors, not being prepared with their 
affidavit, lodged a mere claim, which did not admit of proof. 
On 6th February, they made their affidavit, and transmitted 
it to be laid before the next meeting for proving. That meeting 
was held on 27th March ; but, in the meantime, on 13th Feb- 
ruary, a dividend of 6s. per pound was declared on Kensington 
& Co.'s estate. It was found that the ranking on the estate of 
Stein & Co. could only be for the balance. From the case of 
Gibson & Johnson, as referred to by Lord Eldon in that of the 
Royal Bank, it appears that if a claim be made in proper form, 
and rejected, ana it be afterwards admitted on appeal to the 
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proper judicatory, the creditor is in the same position as if his 
claim had been admitted from the beginning; and a dividend 
obtained from another estate between the rejection and the repon- 
ing will not affect his right. 

See farther on this subject Bayley on Bills, 442, et 9eq, ; 
Cookers Bankrupt Laws, 173, et seq. A curious case of ranking 
in full, which occurred in England, may be noticed in connexion 
with this subject : — Parties having sold goods, retaining them as 
a security for the price, and obtaining, at the same time, from the 
purchaser a third party'^s acceptance for the amount; on the pur- 
chaser and the acceptor both becoming bankrupt, it was found that 
the seller agreeing to take the goods at their then market value, 
and proving on uie purchaser's estate for the difference between 
that sum and the price agreed on at the sale, was found likewise 
entitled to rank on the acceptances of the third party to the 
extent of drawing full payment. Exparte^ Fairlie, 2d May 1833, 
3 Dea & Ch. 285. 

(46.) How far dividend equivalent to payment. — A divi- 
dend is in all questions between bankrupt estates to be 
held as a discharge of a debt, in so far as the estate is 
bound for it ; and thus, in estimating the mutual respon- 
sibilities of bankrupt estates to each other, the circum- 
stance that the one pays a larger or smaller dividend than 
the other cannot affect the amount of the balance between 
them. But the receipt of a dividend is not held full pay- 
ment as against the creditor, who is free to employ what- 
ever means present themselves for obtaining payment of 
his debt from co-obligants or in other quarters. 

This principle will be found illustrated in the greater propor- 
tion of the cases quoted in this section. In the old case of Nairne 
«. Cranstoun, 13th May 1796, M. 2597, it was laid down as a 
guiding principle, that ^' equality between the parties '^ should be 
preserved as much as possible, but this principle was abandoned in 
later cases. See Newbigging'^s case, p. 36. The principle on which 
a dividend is held equivalent to full payment will be found dis- 
cussed at length in connexion with those cases where attempts 
were made to get indemnity for the balance of the accommoda- 
tions on the one side over those on the other. See, however, 
considerations as to an equitable adjustment where the dividend 
exceeds the debtor^s share of the obligation, p. 37. 

(47.) Bills ranking on several estates. Question if the 
estates have counter-claims on each otiier. — When there are 
bills or notes which have passed between two sets of 
parties, and they become both bankrupt, such of the bills 
or notes as are in the hands of bond fide holders for value 
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rank on both estates, the right of the holders not being 
affected by any questions between the estates arising out 
of the one having obtained more accommodation than the 
other. 

Naime v. Cranstoun, 13th May 1796, M.2597. — Newbi^ng 
f). Hey wood Collins & Go. above, p. 36. — The right to ra^ in 
full against each obligant, has been amply considered above, 
(p. 37.) But another question arises out of such a state of 
matters as that set forth in the above paragraph, viz. how 
far the estates, after having been so ranked on, nave indem- 
nity a^inst each other! On this subject, while little has been 
decided in Scotland, £ngland has afforded many very compli- 
cated cases, which still are far from a settlement of the question. In 
the case of Nairn, which is generally repudiated, it was held, that 
the one party to the bills might rank on the other estate for any of 
the paper that happened to remain in his own possession. In the 
intricate case of ex parte Walker, 1798, 4 Yes. 372, and Cooker's 
B. L. ISiy the main question at issue was, whether, in the case 
of two parties discounting each other^s acceptances, and the 
holders consequently provmg or ranking on both estates, there 
could be any proof by the one estate agamot the other in respect 
of its having mcurred larger responsibilities by accommodations 
to that estate, than that other estate had incurred in return. Of 
the two parties bankrupt in this case, Caldwell & Co. and the 
house of Browne, the former were bankers, and the latter general 
merchants. They bad a cash account and a bill account, the good 
bills as well as the cash payments being included in the former. The 
balance of this cash account was against the estate of Browne, and 
in favour of Caldwell & Co. to the extent of ,f 40,71 6. If there 
had been no other transactions between them but those on the 
cash account, this was the sum on which the estate of Browne was 
entitled to prove against that of Caldwell & Co. The bill ac- 
count presented the mutual acceptances of the parties for each 
other, dishonoured by their respective bankruptcies. Of these 
the bills accepted by the Brownes, and handed over to Cald- 
well &; Co. amounted to ^305,149, 19s. lOd., while those ac- 
cepted by Caldwell & Co. and handed over to the Brownes, 
amounted to ^204,910, 5s. This difference of more than a 
hundred thousand pounds between the extent to which the two 
estates appeared to have accommodated each other, arose from a 
greater proportion of CaldwelPs acceptances fEdllng due and being 
paid betore the bankruptcy than was the case in regard to the 
Brownes. But although the acceptances of the Brownes at the 
time of the bankruptcy, exceeded those of Caldwell & Co. there 
were more of Caldwell & Co.^s acceptances in the hands of third 
parties than of the Brownes. Ot the .£'204,910, 5s. bills re- 
ceived from Caldwell & Co. the Brownes had got discounted 
0^196,589, 6s. 4d., while, of the .^305,149, 19s. lOd. bills which 
Caldwell & Co. had received from the Brownes, they had got 
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discounted £126fiB5^ lis. lOd. There was, of course, no doubt 
that those who held these discounted bills might rank for them 
on both estates to the extent of drawing full payment. It thus 
happened that the extent to which the estate of Caldwell & Co. 
was liable for the acceptances of the Brownes exceeded the 
extent to which that of the Brownes was liable for the accep- 
tances of Caldwell & Co. by <£^69,733, I4a. 6d. There was much 
complexity in the form in which the claim was made and argued, 
but it resolved itself into a claim by the estate of Caldwell & Co., 
to prove against that of the Brownes, to the extent to which it 
was injured by the Brownes having negotiated away more of 
Caldwell & Co.^s acceptances than Caldwell & Co. had done of 
the Brownes. The buls of the Brownes which Caldwell & Co. 
had received, amounting to ^305,149, 19s. lOd., and the pro- 
portion of these which they had got discounted, amount- 
mg to only ^126,855, lis. lOd., they had in their hands un-< 
discounted bills accepted by the Brownes to the extent of 
£1 78,294, 8s. They maintained, then, that besides their cash 
balance, as above, they might prove on these bills for the pur- 
pose of covering their damage. But they were allowed to prove 
only their cash balance, and thus a principle was created to the 
effect that where there are counter acceptances there can be no 
proof by the one estate against the other until all the creditors 
who have claims against both are satisfied, or, as the Lord Chan- 
cellor expressed it, ^' Till Caldwell & Co. pay all the creditors 
of Browne who are likewise creditors of theirs 20s. in the pound, 
they would be, by proving, sharing with the creditors of Browne, 
who are likewise creditors of theirs."" By another way of stating 
the principle, in taking an account between parties both bank- 
rupt, of their responsibilities to each other, disnonoured bills are 
not to be taken into account. In the subsequent case of ex 
parte Erie, 1801, 5 Yes. 832, where a like decision was given, 
the Lord Chancellor observed, that there were but two views he 
could take, " either to consider all the bills as struck out of the 
case entirely," or " to consider them all as good bills.'' " I do 
not see,'' he said, '^ that there is a middle course." 

In ex parte Rawson, 1st Sept. 1821, Jacob 274, Lord Eldon's 
decision was, in effect, the same, throwing out the dishonoured 
bills, but a principle was introduced restrictive of the generality 
of this rule. Lord Eldon, in reference to the decision in ex parte 
Walker, after saying, as above stated, (p. 27,) that he did not 
understand it, continued, ^^ The decision was this, that where 
there are cross bills drawn for accommodation, they are all to be 
thrown out of the account on both sides, and it is to be taken as 
if it were a cash account only. If this were upon the principle 
that applies to one or two bills, that they are not to be proved 
by one estate against the other, till all the creditors of both are 
paid, I could understand it. If there be ^1000 of acceptances 
on the one side, and <£ 10,000 on the other. Lord Loughborough 
says, that they are not to be regarded at all, that it is all chance 
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how the two estates may pay. I say not ; and, if there be a 
surplas of one estate to satisfy the other, why should it not be 
applied ? * * * I am disposed to think the commissioners 
right in rejecting the bills, supposing that the creditors proving 
under them have not been paid, which is not very likely .'^^ * 

It would be ye^ difficult to construct a rule for ranking on 
such a surplus. Vv hat his lordship seems to haye meant is, 
that when there are cross acceptances which the holders prove on 
both estates, there is no accounting to be taken between the two 
estates as to the debts which the bills have represented, until it 
be shown that there is somewhere a surplus after the bills have 
been paid in full. If the one estate pays lOs. in the pound, and 
the other pays I2s., there will be such a surplus. It cannot be 
meant that the estate which exhibits the surplus is the one 
upon which the other will necessarily rank, because that circum- 
stance will be a mere incidental result of precedence in declaring 
a dividend. On the estate of A a dividend of 128. is declared. 
Thereafter, on the estate of B, there is a dividend declared of 10s. 
But the bill-holders cannot take more than 8s. of it, because they 
would be recovering more than the full debt. The 2s. of surplus 
is neither to be arbitrarily kept by the estate of B, nor drawn 
back by that of A, but it is to be the subject of an accounting 
between the parties. Had there been such a surplus in the 
above case of Walker, it is clear that the house of Caldwell & 
Co. would have exhibited the preferable right to it. Such an 
arrangement seems not inconsistent with the two leading prin- 
ciples that the parties who appear upon a bill are absolutely 
liable for its contents to third parties, but that in questions 
between the parties to the bill, that estate which has discounted 
and got value for an accommodation bill is the debtor of the 
other. The debt is held in abeyance so long as the holders of 
the bills are unpaid, but when they are paid an accounting be- 
tween the parties commences. 

The principle of refusing a proof against each other to the 
holders of accommodation bills, as derived from the above cases 
of Walker & Rawson, was acknowledged in the Court of Bank- 
ruptcy in ex parte Solarte, 20th June 1832, 2 Dea & Ch. 261 . 
Knowles & Son drew on Dyer & Swayne, and gave the drafts 
to Alzedo, receiving, in exchange, his drafts. These latter had 
been indorsed, but the former were in the possession of Alzedo 
when these parties became bankrupt. Alzeao'*s acceptances drew 
a dividend on his estate, and likewise on that of Knowles & Son; 
and when an attempt was made to prove their drafts on Knowles 
& Son it was said their estate had already been subjected to 
proof for the same debt, by payiog a dividend on the accep- 
tances of Knowles that had been given in exchange for them. It 
was admitted, however, that ^' if Alzedo had negotiated them 
there is no doubt but that the holder might have proved them if 

* Meaning — ^It is very likely that they have not. 
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he had given a good consideration for them.'*' In this case, how- 
ever, either the subject had not been fully considered, or the 
report is not very accurate, as it is not easy to reconcile it with 
the principle that exchanged accommodation bills are a good 
consideration for each other, (See below, p. 44.) See the report 
criticised in a case arising^ out of the same set of transactions, 
ew parte Solarte, 1834, 4 Dea & Ch. 419. 

(48.) Banking for Cash Balance. — It will hare been seen that 
in the case of ex parte Walker and others, though no proof was 
allowed between tne estates for the dishonoured bills, proof was 
allowed for the cash balance. It has been maintained that this 
effectuates a double proof. It is said that when the debtor on 
the cash balance accepts bills, he gives an acknowled^ent of the 
balance to the extent to which they cover it, and that allowing 
the creditor in the cash balance to prove while the holders of 
the bills also prove, is allowing a double proof for the same debt. 
In the case of Walker the cash balance was in favour of the 
estate which had given more accommodation than it had re- 
ceived; and it was, perhaps, when instances occurred in which 
the reverse was the case, and the cash balance was against the 
estate having the bill balance in its favour that the incidence of 
a double ranking was perceived. The principle seems to have 
ruled, however, in ex parte Read, 5th Aug. 1822, 1 Olyn & J. 
224. Read gave his acceptances to Lynn to the extent of 
i^6444 and a guarantee to the extent of <£^773. Lynn save 
Read a note for «£^1603 (covering a particular debt) and tnree 
bills for «f 1000 each. The paper was negotiated on both 
sides. Lynn was due Read a casn balance of <£^3576, including 
the ^1603 for which the note was granted. On Lynn^s bank- 
ruptcy nearly all the joint paper was proyed on his estate. Read 
compounded with his creditors. In tne accounting between the 
estates Read prayed that either the dishonoured bills should be 
struck out of the account and the cash balance alone be con- 
sidered, as in ex parte Walker, or that he might prove his cash 
balance, the dividends being retained to meet the difference be- 
tween what may be paid by the bankrupt'^s estate on the paper 
for which it was properly liable, and tne dividend paid by the 
other estate on what it was properly liable for. But it was 
held, that to allow a proof for a cash balance after the bills repre- 
senting it had been allowed to be proved, was allowing a double 
proof. 

In Scotland there was a case very closely corresponding to this, 
viz. Gibb t?. Brock, 12th May 1838, 16 S. 1002.--(}ibb ha4 accom- 
modated Buchanan & Young to the extent of <£^6886 : Buchanan 
& Young had accommodal^d Gibb to the extent of «f 2800. 
Both sets of accommodations had been indorsed for value. Be- 
sides the excess of his accommodations over those of the other 
party, Gibb was their creditor on a balance of cash transactions to 
the extent of «£^1580. It is not clear, however, whether this is 
a pure case of cross ranking; for it was pleaded that Gibb'^s 
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extrajudicial settlement kept him in the position of a solvent 
claimant, and the plea seems to have affected the decision. It 
does not appear tnat his making an extrajudicial arraneement 
was taken mto view in the case of Read. In the Scottish case, 
^' The court accordingly held, that Gibb was entitled to be ranked 
contingently, and found that a sum effeirin^ to the claim of the 
petitioner Gibb, should he set aside till he shall relieve the estates 
of Buclianan & Young of their claims against him.^ 

The case of Aletcalfe bears some reference to this subject; it was 
not a case of cross bills, but of bills for which both the estates were 
liable, and of a cash balance. Williamson owed Palmer <£^498. 
He delivered to him drafts to the amount of £IQ9S. The drafts 
were not accepted, but they were negotiated by Palmer, thus 
rendering Williamson and Palmer liable as drawer and indorser. 
The bona fide holders proved under both commissions, and thus 
paying a dividend on <£^1098, Williamson'^s estate paid <f 200 
more than it would have paid on the debt of <£^498. Palmer'^s 
assignees applied to prove the «f 498, but Williamson^s assignees 
resisted, ana pleaded that they ou?ht to be reimbursed the ^200 
they had paia for the estate of Palmer. Lord Chancellor Eldon 
allowed the <j&498 to be proved against Williamson^s estate, the 
dividend to be retained to exonerate so fiir as it would so the 

Eayments by Williamson^s estate on the bills which should have 
een taken up by Palmer, — ex partSy Metcalfe, II Yes. 404. Pro- 
fessor Christian thinks the right way of viewing this case was 
to consider the bills to the extent of <j&498 as an extinction of the 
debt, and an onerous transfer. Palmer having obtained his money 
by discounting them ; and then to consider the bills to the extent 
of <f 600 as for Palmers accommodation (II. 393), but this view 
would not have altered the incidence of the decision in the parti- 
cular circumstances, so £Ekr as related to the bankrupt estates, 
because there could be no proof by one upon the other. 

(49.) Exchanged Acceptances. — Acceptances, notes, or 
other descriptions of negotiable paper, may be exchanged. 
In case of the bankruptcy of the parties, bond fide onerous 
holders will rank on all the estates whose names appear 
as obligants on such paper. In England it is held that 
each bankrupt estate may prove against the other on such 
paper, but only to have a dividend set apart to be paid 
when that other is relieved of any liabilities it may be 
under for the paper it received in return for that which 
it gave. No rule on this subject has been clearly esta- 
blished in Scotland. 

In Naime v. Cranstoun, I3th May 1796, M. 2597, it seemed to 
be held that the holders of interchanged paper might rank abso- 
lutely on each other in Scotland, but this was afterwards ques- 
tioned— NewbiggingtJ. Hey wood, &c. 12th Nov. 1823, 2 S. 481— 
and there are noTate decisions on the subject. It is held in England 
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that bills or notes of any kind being exchanged for each other are 
a valid mutual sale, so that in the case of the parties becoming 
bankrupt, each party may prove upon the paper in his hands. 
Thus if A and B exchange acceptances, not in consideration of 
debts arising out of separate transactions, but each acceptance in 
consideration of the other, each may prove against the other^s 
estate. This, which would seem at variance with the principle 
that no cross acceptors can rank on each other to the prejudice of 
onerous holders ot their paper, is accommodated to that principle 
by the party who proves on an acceptance not drawing a dividend 
until he has actually paid the promised price for it — that is, until 
the acceptance he gave for it has been paid. The rule holds 
whether a party give his own acceptance or some other person^s. 
One of the latest cases in which it is illustrated is that of ex 
parte Solarte, 11th Jan. 1834, 3 Dea. & Ch. 419, 1 Mon. & 
Ay. 270. Dyer & Swayne had accepted for Knowles & Son, 
and Knowles & Son had accepted for Dyer & Swayne. 
Alzedo accepted the drafts of Knowies & Son, and in exchange for 
such acceptances received the acceptances by Dyer & Swayne of 
drafts by Knowles & Son. The parties became bankrupt before 
the bills fell due, and the order was that ^' the assignees of 
Alzedo be admitted to prove upon all Dyer & Swayne^s ac- 
ceptances in their hands, retaining the dividends for further 
directions, when it shall be ascertained what each estate Hnclud- 
ing that of Knowles & Go.) shall have paid in the whole of 
their liabilities.'" Mr Justice Merivale in pronouncing the order 
made the following distinction : — ^^ As to the two first sets of 
acceptances, namely those which passed between the houses of 
Knowles & Son, and Dyer & Swayne, it is abundantly clear, 
from the course of dealing between the two houses, that they were 
in the nature of mere reciprocal acceptances, given to the two 
houses for each other^s accommodation, without specific exchange: 
and therefore, according to the principle established so long ago 
as the time of Lord Roslyn in ex parte Walker, and ever since 
followed, not constituting a debt proveable on either side under the 
bankruptcy. But, although mere accommodation bills, and as 
such not proveable on their respective estates, it is equally clear, 
upon the principles no less firmly established, and everv day 
acted upon, that in the hands of bend fide holders for valuable 
consideration, and whether with or without notice of the nature 
of the dealings between the two houses, they constitute such a 
debt as would be held proveable against both estates under the 
respective commissions. But with respect to the bills specifically 
exchanged for Alzedo'^s acceptance, it was observed, *' Now, it is 
a principle quite as clearly established as either of those already 
noticed, that if a bill of exchange be given expressly in considera- 
tion of another bill, and in exchange for it, which is the case as 
to the present transaction, the consideration is valid ; and the 
holder may prove under a commission against the party by whom 
the bill was given.*" See on this subject Bolfe «. Gaslon, 2 H. 
Blackst. 570 ; Cowley «. Dunlop, 7 T. R. 565 ; Buckler «. But- 
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tivant, 3 East, 72 ; ex parte Hustler, Olyn and Ja. 9 ; ex parte 
Beaufoy, Cookers B. L. 158; ex parte Majdwell, ib. 157. 

Muttud Ranking on Bills transferred through third 

parties. 

(50.) When there are simple cross accommodations between two 
bankrupt estates, when A accepts B''s drafts and B accepts A'^s, it 
may be difficult to fix the best rule for ranking, but it is not diffi- 
cult to apply a rule when it is fixed. Thus, the rule that in such 
a case neither of the two estates is to rank upon the other on these 
bills until the onerous holders are paid, cannot be in the general 
case one of difficult application. But when the transactions are of a 
mixed character, and various kinds of accommodation paper with 
the names of a variety of third parties are transferred from party 
to party, the same simple rule is not applicable. Suppose for 
instance that A gets B s acceptance for nis accommodation, and 
afterwards gives CPs, and then in his transactions with C, in- 
dorses B''s to him, and all parties become bankrupt, it cannot 
be a reason why the estate ox C, which has onerously obtained 
B''s acceptance, ahould not rank on it, that B has also obtained 
in ibe course of his transactions the acceptance of C. It is said 
that you must not rank upon accommodation acceptances while 
there are onerous holders ranking on you and the acceptor, 
and not paid in full ; and where it lies between the two original 
parties to the accommodation transactions the rule may be easilv 
applied, but it would be inconsistent with the principle on which 
tnis practice has been founded to apply it in any way to those 
who nave obtained the acceptances as onerous third parties. Out 
of the principle that mutual accommodation drawers and acceptors 
cannot rank on each other while the claimants against both are 
unsatisfied, such an apparent anomaly as the following may occur. 
A accommodates B with his acceptance for ^1000, and B in- 
dorses it away. B gives A a similar accommodation, but it is 
not indorsed away. The holder of the former bill ranks against 
both estates, but the latter bill cannot draw a dividend from B^s 
estate unless A^s acceptance is paid by A in full. On the other 
hand, however, if this acceptance of B had been indorsed away 
like A^s, it too would have ranked on both estates. This illus- 
tration is adduced as evincing how difierent the claims of accom- 
modation paper to rank on its granter^s estate becomes after it 
has passed out of the hands of the parties to the original accom- 
modation, from what it is while in their hands. As above observed, 
it is not easy to elicit rules of ranking applicable to these complex 
transactions; but it would seem that it may be held that wnere 
parties hold each other^s obligations, not directly obtained from 
each other, but obtained through transactions with third parties, 
the rule against parties ranking on each other^s acceptances while 
there are onerous creditors on them unpaid, does not hold. Per- 
haps it was in such a view that the House of Lords reversed the 
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decision of the Court of Session in Curtis f>. Chippendale, 9th 
Dec. 1794, M. 2589. The circumstances are thus stated in the 
report. 

'' William M^Alpine & Co., Livesay, Hari^raye & Co., and 
Lewis & Potter agreed, that an exchange of bills should take 
place among them, with a view to support each other'^s credit. 

'^ Bills accordingly were deliverea to Livesay, Hargrave & 
Co., and Lewis & rotter, by M'Alpine & Co., to a very large 
amount, drawn by them, and accepted, partly by other houses 
with whom they were connected, and partly by Barr & Maddox, 
a fictitious firm assumed by themselves. 

" Many of the bills thus obtained, were indorsed by Livesay & 
Co., and Lewis & Co., to their bankers Gibson & Johnson, in 
security of advances which they had made for them. 

^' On the other hand, M^Alpine & Co. received bills to a largo 
amount from Livesay & Co. and Lewis & Potter, which were 
drawn by them, chiefly on their own agents, and accepted by 
Gibson & Johnson. 

'^ In May 1788, M' Alpine & Co., Livesay, Hargrave & Co., 
Lewis & Potter, and Gibson & Johnson, became bankrupt. 

*' Bills accepted, drawn, or indorsed, by M^Alpine & Co. to the 
extent of ^25,801, 4s. lOd., were then in the nands of Gibson 
& Johnson. 

^' The assignees under the commission of bankruptcy awarded 
against them, entered a claim for this sum, upon the sequestrated 
estate of M'Alpine & Co. 

''*• The trustee objected to the claim, that bills accepted bv Gibson 
& Johnson, to the amount of ^22,513, 14s. 5d., had been put 
into the hands of M'Alpine & Co., which they had indorsed, 
and which not having been retired by the acceptors, were now 
ranked on the estate of M 'Alpine & Co., and that tlierefore 
their amount fell to be deducted from the claim of Gibson 
& Johnson, who could only rank for the balance, being 
^3287, 10s. 5d. 

" It appeared, that the holders of the bills accepted by Gibson 
& Johnson, had likewise claimed on their estate, and had drawn 
a dividend of 5s. 8d. in the pound. The estate of M'Alpine & 
Co. had at this time paid nothing, but it was stated as pretty 
clear, that it would afford their creditors a dividend of 2s. 6d. in 
the pound.*" 

It has been observed that, though not mentioned in the re- 

Eorts of the decision, in reality M^Alpine & Co. were onerous 
olders of the acceptances of Gibson & Johnson, because besides 
the accommodation hills which they had given they had also ^ven 
good bills nearlv to the same amount as those they received. 
(Glen on Bills, 369, Th. on B. 770.) It has been argued that this 
onerositygave a right, only assailable through some specialty, to 
M'Alpine & Co. to claim indemnity for whatever sums they had 
to pay as indorsers on the bills given them by the English houses, 
ana that the demand made against them to pay their own accep- 
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tances, gave them an opportunity of operating this indemnity by 
retention. Had the claimants upon them been the English houses 
to which they had granted their acceptances, they would have 
operated their indemnitj^ by retaining a dividend on these accep- 
tances till the party claiming the dividend had made sood the 
consideration given for the acceptances by taking up tne paper 
given in exclumge for them if thera was an exchange, or, if these 
were mere cross bills by the throwing the dishonoured ones out 
of the account, as in the case of Walker. But the bills were in 
the hands of onerous holders, and the question was whether an 
estate could plead a right of indemnity against onerous holders, 
on the ground that it was liable as indorser for certain acceptances 
of that onerous holder. The Court of Session found in the 
affirmative, and ^* that a person may plead retention till the cre- 
ditor claiming a debt of any sort from him relieve him of all obli- 
gations for which that creditor is primarily liable.'' This was 
reversed by the House of Lords, but the reasons of reversal are 
not reported. An effort has been made to show that the decision 
rested on the following specialty. At the time of the decision 
a contingent creditor, such as an indorser of a bill who may be 
made liable for it, had no claim under the English bankrupt law, 
and there was a clause in the then Scottish act (23 G. III. c. 18, 

22,) which it was inferred involved a like principle. But if the 
lecision of the House of Lords rested on the principles that regu- 
lated the English decisions, which is very probable, the exclusion 
of a virtual double ranking would be the regulating principle. If 
Oibson.& Johnson paid a dividend on their acceptances, and if 
their estate likewise lost through the operation of retention a 
sum which M^Alpine & Co. paid as indorsers of the same bills, 
it was as much a double ranking, as if M^Alpine & Co. after 
paying a dividend as indorsers haA drawn it bacK by ranking on 
the estate of the acceptors. 

For fully understanding how the very same operation which in 
cases 80 apparently similar may turn out to be in the one a double 
ranking, and in the other the means of avoiding that anomaly, it 
is necessary asain to keep in view the complete change which takes 

Elace in the character ol accommodation paper after it leaves the 
ands of the original parties, and is in those of onerous third par- 
ties. In the former case it is merely an instrument of relief by wnich 
the holder may get himself protected against his own liabilities. In 
the latter case it is an unqualified obligation absolute against the 
acceptor and against the indorser. When, of cross accommodation 
bills, those given to the one party arepaid away for value, while those 
^ven to the other are not, then if both parties become bankrupt, 
it will be equivalent to a double ranking if the unindorsed accep* 
tance rank on its acceptor's estate, because that estate has alreacty 
been ranked on for the original debt as an indorser, — and hence 
the decision in Nairne v. Uranstoun, 13th May 1796, M. 2697, 
is doubted. But it is far otherwise if this acceptance like the 
other has been indorsed. Then the acceptor's estate is not only 
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liable for this accepiaidce, but also, as indoraer, for the counter accep* 
tance. While only one of the documents is indorsed away, there 
is only one debt constituted for which both the estates are liable. 
When they are both indorsed away, there are two debts, for each 
of which both the estates are liable. It thus happens that any 
attempt to disturb this arrangement by indemnilying a party 
who is liable as an indorser, against the acceptor, may, as above^ 
produce the effect of a double ranking on the acceptor s estate. 

(51.) Deposited Bills. — If a creditor holding in deposit 
separate bills by third parties, coyering separate parts 
of a debt, should fail to recover from the several obli- 
gants on these bills the whole of his debt, he may rank 
for the whole amount on the estate of the principal obli- 
gant, to the effect of drawing the balance unpaid in divi- 
dends. 

Black V. Melrose, 29th Februai^ 1840, 2 D. 706.— The bank- 
rupts had applied to a friend for his acceptance to the extent of 
^800, and ne gave it on receiving from them, indorsed in secu- 
rity, four bills oy third parties covering ^200 each. The parties 
had to pay these bills ; but one of them being bankrupt a 
dividend only was obtained from him to the extent of £4il. 
£64il of the original debt had thus been paid, <£^159 remaining 
unpaid. The question was, whether the creditor could still i*ank 
for the whole ^800 to the extent of drawing payment of his 
jP159 ; or could onlj rank for jP200, the amount of the bill on 
which he had obtamed a composition, the parties who had paid 
the other three bills ranking respectively for <f 200 each. It 
was decided, that the creditor was entitled to rank for the full 
debt on which he held the bills as securities. The case was kept 
distinct from that of a discounter of a bill, who buys the docu- 
ment and makes what he can of it. The bills, it was held, did 
not, in this case, supersede the original debt : the creditor was 
still a creditor on that debt, entitled, while he ranked for it in 
full, to realise as much of it as he could through the instrumen- 
tality of the bills. The case illustrates the principle that the 
obligor in a bill, however he ma^ stand in regard to the bank- 
rupt, has not, in relation to third parties, any of the privileges 
of a cautioner. So far as respects tnem he is hound absolutely. 
The cautioner for a debt ac(^uires right to it on paying it, and 
it is then he, and not the onginal creditor, who can rank for its 
amount on the bankrupt estate. The party to a bill acquires 
the bill on paying it, but he does not acouire the debt if it be 
separate from the bill. He has a claim as for money paid 
to the bankrupt's creditor, but he cannot come into competition 
with that creditor, or have any recourse against the bankrupt estate 
until after the creditor is satisfied. The remarks of Lord Medwyo, 
by whose opinion the court was guided, amply illustrate the 

D 
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principle. He said, (2 D. 715) ^* The case is different if a bill is 
discounted and the acceptor becomes bankrupt, and it is ranked 
on his seauestrated estate. There is no separate security there, 
but another obligant is bound on the bill, and bound for the 
whole debt, but for no other debt. When the dividend is drawn 
from the bankrupt estate the surplus must be paid by the co- 
obligant. Therefore, if he steps forward and pays the bill, he is 
entitled to step into the right of the holder to rank, and by an 
assignation does so, and when he draws the dividend he and the 
cedent are just in the same situation as if the cedent had ranked. 
^^ But it is different in the case of a bill deposited in security 
of a debt. There the ranking is not on the security-bills at all ; 
it is on the debt which is secured by them, and the deposit 
of these is to indemnify for loss to the extent of the bill or bills, 
if that be necessary. The security-creditors may ^et the benefit 
of the ranking, or of a portion of it, or of more of it, just accord- 
ing to the circumstances of the bankruptcy. If all the four 
security-bills had been paid up, then Melrose & Company had 
no longer any right to a dividend on a debt already paid, and 
they would have l)een bound to assira theit* right to rank : or, 
if they were already ranked, they would draw the dividend and 
come against the security-creditors proportionally for the balance. 
But if the whole debt is not paid up by the failure of one to 
pay, the obligation of each security-creaitor to pay ^200, becomes 
operative here also ; and this obligation can only be fulfilled by 
each solvent party paying a proportional share after receiving 
the dividends from tne estate of the original debtor, and also of 
the bankrupt security-creditor. In this way the ranking for the 
whole debt benefits the cautioner or security-creditor. It follows 
from these rules that, if the surplus, after drawing the dividend, 
leaves a larger debt than the amount of the security-bill, this 
must be paid up without any benefit from the ranking. 

In a case in England, where the circumstances were very 
different, a like principle of making the parties responsible on the 
faces of bills absolutely liable for them, without such recourse as 
could reduce the fund for the payment of the bankrupt's creditors, 
ruled the decision. Two parties having granted a joint and 
several promissory note " for value received,^ which was, in 
reality, a security for an advance to a third party, the third 
party tod one of the acceptors having become bankrupt, the other 
acceptor paying the bill was not entitled to prove tne moiety of 
it on the estate of the co-acceptor. The claim was laid on the 
6th Geo. IV. c. 16, § 52, as payment of a debt of the bankrupt 
for which the co-acceptor was liable, but it was held that the co- 
acceptor had merely paid his own debt. — Ex parte Porter, 4th 
June 1835, 4 Dea & Ch. 774. See farther on the subject, p. 52, 
et 9eq. 

In ex parte Britten, 21st Feb. 1833, 3 Dea & Ch. 35, a bill 
deposited but not indorsed was held to be a security only, and not 
proveable when the advances for which it was pledged were paid. 
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PREFERENCES BY SECURITY AND DILIGENCE. 



There are two means by which a preference may be created 
over a debtor^s property — the special agreement of parties, as in 
the case of a pledge, and the operation of law in relation to the 
position in which parties have placed themselves, as in the case 
of the landlord's hypothec, or the factor's lien. The exposition 
of the law relating to the former class of preferences would 
embrace the whole circle of contracts and the constitution of pro- 
perty ; and to admit of their classification under certain general 
rules of ranking would require, as an appendage to each rule, a 
disquisition on the nature and constitution of the particular con- 
tract out of which the preference might arise. In relation to 
this class of preferences, then, all that has been considered as 
coming within the range of the present work has been a general 
view CM the rules by which they are governed when they come 
into competition with each other, and of the rights which their 
holders may exercise as creditors in addition to their rights as 
security-holders. 

In those cases, however, where the law declares that a person 
placed in a particular relation to his debtor shall have a pnvilege 
or preference over some part of his property which creditors at 
large do not hold, a general rule of ranking is created, the enun- 
ciation of which appears to come properly within the scope of the 
bankrupt l«w» as iorming a set or general canons by which, inde- 
pendently of special eontaust, the distribution of a debtor's funds 
IS to be regulated. In this view the operation of the tacit secu- 
rities, lien, and hypothec — ^which, though they doubtless arise 
out of the transactions of debtor and creditor with each other, 
yet are not created by special contract, — ^has been included* As 
the completion of certain steps of diligence also creates a prefer- 
ence, which, in the same manner, comes into existence without 
special contract, the character of the preferences so created has 
been thought to come legitimately under the head of general 
ranking. In the exposition of this branch of the subject, how- 
ever, the practical law of diligence — the title on which it may be 
founded, the circumstances in which it may proceed, the cere- 
monies necessary to give it validity, &c. are not discussed. As 
in the instance of the tacit securities, the existence of the prefer- 
ence is presumed, and on this presumption its nature and extent 
are described. 
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SECT. 1. GENERAL RULES AS TO CREDITORS HOLDING 

PREFERENCES. 

(52.) SecuriUf Adder's Claims as Creditor. — In rank- 
iugs not regulated by the sequestration statute, a creditor 
to whom any portion of the debtor's property, real or 
personal, is impignorated, or who holds it by any pos- 
sessory right of security, such as lien, retains his security 
absolutely for what remains, though a portion of the debt 
be paid. 

For the authorities, see par. 54. 

(53.) In like rankings, a creditor who has obtained 
any collateral security for his debt, personal or real, re- 
tains it in the same manner absolutely for every portion 
of the debt. 

For the authorities, see par. 54. 

(54.) A creditor who has a security according to the 
limits of either of the two immediately preceding para- 
graphs, if he should fail to obtain full payment of his 
debt after exhausting his security, may, in a general 
ranking of creditors, as per par. 52, rank for the full 
debt without deducting the payment received through the 
security, provided that on the whole he draw no more 
than twenty shillings in the pound. 

These three propositions are illustrated by the same cases. 
The third is the counterpart of the principle involved in the two 
others. It has been considered expedient to keep the first and 
second distinct from each other, although they are virtuallv the 
same principle, — because, where the security partakes of the 
character of impignoration, as pledge, bond and disposition in 
security, &c., the character of tne security creates the species of 
ranking without reference to the question of its connexion with 
the debt ; while in securities of another kind, such as a bill of 
exchange, or a cautionary obligation, the right of the creditor to 
full payment, independently of what he may obtain through the 
security, depends on the latter being a collateral obligation, 
separate from, and in aid of the original one. As an iUustra- 
tion, — ^when a moveable is held in pledge, it is clear from the 
very nature of the transaction that there is a debt independently 
of the security ; bat when a third party'^s acceptance is given, 
unless there he some reason for holding it as a collateral security, 
it is generally a security in satisfaction of the debt. The case of 
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a ranking in fall, after a portion of the debt had been recovered 
through the bills of third parties given as collateral securities, is 
illustrated in Black v. Melrose, 29th Feb. 1840, 2 D. 706, 
already referred to (p. 49.) See also Ooodall v. Finlayson, 21st 
Mav 1829, 7 S 628. 

The principles contained in these propositions have been gene- 
rally received as undoubted law by the commentators, but their 
origin cannot be very distinctly traced. They are not illustrated 
bv many cases. In Macdou^al v, Macdougal, 5th June 1801, 
(M. jRiffki in Security^ ^PP- ^^« ^O ^ person, on paying the price 
of a ship bought by another, obtained a vendition of the ship and 
bills. The ship was sold, but the price not meeting the debt, the. 
creditor was entitled to rank on the bills for the whole debt. 

In BosweU v. Ayrshire Banking Company, 15th Jan. 1841, 
3 D. 352, the principle was applied in a ranking and sale. In 
that case, as will be seen elsewhere, (p. 57,) an attempt was 
made to carry the principle out to the extent of giving a security- 
creditor, who is paid in lull, an interest to rank as a ^neral ere* 
ditor, for the advantage of postponed heritable creditors, which 
elicited the following remarks from the Lord Ordinary, (Ivory) : 
— *' The Lord Ordinary thinks, on the whole, that the terms of 
the several judgments upon the analogy of which they [the post- 
poned heritable creditorsj are forced to rely, very stronsly sup- 
port the proposition of the personal creditors, that the ramcing for 
the whole debts thereby allowed to heritable creditors who are 
but partiall;^ secured, is a secondary or supplemeniafy ranking 
only, held in law to take place €^ier the heritable security had 
been exhausted, and only permitted at all for the purpose of 
allowing them to recover (though in full) tie balance which may 
then remain unsatisfied. This may not be distinctly expressed, 
perhaps, in any of these authorities, but it seems to be pretty 
clearly implied in them all.^ 

In Kirkaldy v. Middleton, 8th Dec. 1841, 4 D. 202, a creditor 
in a bond and disposition in security, having obtained part pay- 
ment of his debt by a sale, was, in the case of the estate being 
insolvent and distributed under a private trust, found entitled to 
rank for the full debt, to the effect of getting payment of the re- 
mainder. In tins case the debtor was dead, and he had appointed, 
by a motiie eauea disposition, certain trustees to realize and dis- 
tribute his estate. Although this was intended as a family settle- 
ment, the estate being insolvent, it was converted, through the 
instructions to the trustees sanctioned by the creditors, into a 
virtual trust for behoof of creditors, and was thus held " to vest 
the whole personal estate of the debtor in the trustees, for be- 
hoof of, and for equal distribution (according to their existing 
preferences) among the whole acceding creditors, and to consti- 
tute the property so vested as a fund attached and secured for 
their rateable payment, in the same way, and to the same effect, 
as if the same had been attached by separate diligence, used 
simultaneously at the instance of each of^ the said creditors.^^ — 
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(Lord Ordinary^s Interlocator.) In this riew the trust was held 
to be eqaiTaleiit to a second secarity in CftTonr of the creditors in 
the bond and disposition, bat it was held unnecessary to consider 
it in that light, and quite sufficient to justify the payment of a 
dividend on the full debt, that at the time of the nuiking that 
debt existed, though the creditor was subseauently enabled to 
draw payment of a part of it through means of his security. The 
foUowmg opinion delivered by Lord FuUerton in this case is in- 
structive : — 

*^ It certainly seems at first sight sin^ar that a creditor 
should, after getting payment of part of his debt^ be allowed for 
Any purpose to found upon it as subsisting to its full amount. 
When a debtor makes a creditor recover a partial payment the 
debt is diminished by that amount ; and if the creditor holds a 
security, the security is proportionally diminished, that is, it is 
only a security for the balance. When it is said in some of the 
cases referred to, that the security remains entire, though the 
debt is diminished, it can mean nothing more than that the 
totality of the ipsum corpus of the subject, forming the security, 
remains available to the creditor, though it is a security for a 
smaller sum. A party holding^ a pledge for a debt, and taking a 
partial payment, retains the full nght of the pledge, but it re- 
mains a pledge only for the balance. 

** Accordingly, if in this case, Middleton had paid part of 
the debt in his lifetime, or if Kirkaldy had during his lifetime, or 
even before the ranking and competition, sold the lands and got 
the price, his subsequent claims of ranking must have been 
limited to the balance. 

*' But where a competition of creditors, and a ranking of those 
creditors occurs, a different principle is let in. There are no 
means of payment to which sx kgpathen the funds are inadequate. 
For the claim of payment which existed against the debtor, there 
is substituted, as against the competing creditors, a claim to 
share the fund of division, and the proportional share of each 
creditor on the fund is estimated according to the amount of his 
debt as it stood when the ranking commenced. Accordingly, in 
the ordinary case of sequestration, the dividends, as paid, are not 
subtracted from the amount of each debt ; but, on each succes- 
sive fund emei^n^, each creditor is rated on it according to the 
amount of his original debt. This leads to no difficulty wnen the 
estate is all massed together, and when all the creditors share on 
the same principle ; but the difficulty arises, when, by separate 
securities or preferences, there is a separation of one part of the 
estate from the mass, and certain creditors, holding these pre- 
ferences or securities, are entitled to share the fund covered by 
these securities, to the exclusion of the great body of the credi- 
tors. Then the question arises, whether the creditors, who have 
taken the separate fund, shall be bound to deduct the value of the 
security as a payment from the amount of the debt, for which 
they would otherwise have ranked on the general fund ; or shall 
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be entitled to rank on both funds, the fund of security, and tiie 

feneral mass of the estate, according to their original debts t 
>i£ferent systems of law have adopted different principles on this 
point* In seouestrations, the former, which is more consistent 
with the equalization of the rights of creditors, has been intro- 
duced by statute, but the rule of the common law has been 
formed on a different principle. According to it, the creditors 
who have shared or appropriated one part of the property of the 
bankrupt, are still, in ranking on the residue, entitled to share 
according to the ratio of their whole original debts, always under 
the condition, that by so ranking, they shall not draw more than 
full payment. And whatever may be thought of this in equity, 
it involves no absolute inconsistency, there being, in such cases, 
as has been already observed, no question of payment to which 
the whole estate is confessedly inadequate, but of division. The 
principle just referred to does no more than allow each responsible 
creditor to rank and share on each of the separate funds of divi- 
sion, according to the ratio of his original debt, just as each cre- 
ditor ranks in a sequestration for his whole debt, on each succes- 
sively arriving fund of division. Nothing brings out this prin- 
ciple more clearly than such cases as those of the Earl of Loudon 
against the creditors of Gilston, and the ranking of Auchinbreck'^s 
creditors, (see below, p. 56) in which a pari pcuau adjud^er, who 
had drawn a payment from funds not covered oy the adjudication, 
was still found entitled, in competition with the adiudgers, to 
rank on the adjudged property lor the full amount of the debt. 
^^ Now it does not appear to me to be indispensable, in order to 
let in the operation of tnis principle, that there should be two or 
more absolutely effectual securities, That is indeed one case of 
the application of the principle, but there is room for it on the 
broader ground, whenever there is insolvency and the ranking 
of creditors, and where one part of the debtor^s property or effecto 
is separated by diligence or securities in favour of one or more 
creditors from the general mass of the effects. In every case of 
the kind, there are two funds of appropriation or division, — ^the 
one divisible among the creditors secured alone, and the other 
divisible among the general body. The ranking on each is dif- 
ferent, — ^that on the first being confined to the creditor or credi- 
tors secured, that on the latter extending to the whole body of cre- 
ditors, including those secured. But in both the rcOio of the 
ranking, as in every ranking, is the same, viz., the amount of the 
original debt of each creditor.^^ 

Professor Bell, who, of our commentators, has been the chief 
expositor of this principle, says, in reference to the securities not 
narrowed by payment, ^^ The old wadset, the modem absolute dis- 
{>06ition and backbond, the pledge of moveables, and the lien or 
right of retention ; all of them give an absolute security to the 
debtor [creditor] for the last farthing of his debt,'' ^2 B. C. 532.) 
And he says farther, ^* The security of a common heritable bond 
is not of the nature of a sale under reversion. It is a mere 
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accessary to the debt, and is diminished as the debt decreases, by 
intromission or by payments,^ (2 B. C. 534.) 

Several of the decisions illustrating the point bear particularly 
on adjudications. (Loudon v. Ross, 16th (eb. 1734, M. 14114— 
Auchinbreck^s Creditors, v. Lockwood, 21st July 1758, M. 14129, 
5 B. S. 363.) These establish the doctrine of Erskine in such 
cases that '^ the security is as broad for the last shilling as for the 
whole sum,"" (2 E. 12. 67.) Professor Bell thought that after 
the case of Campbell v. Scotland, 7th March 1794, M. 321, in 
which it was found that a general adjudication is not a sale under 
reversion, but Sk pi ffnuiprcptarium jit did not constitute a sufficient 
possessory right to justify the rule, (2 B. C. 538 ;) but in the case 
of Dalrymi)le's Trustees v. Cuthbertson, 18th May 1825, 4 S. 16, 
its application to adjudications was confirmed, 

(55.) A person who holds separate securities of the 
above character, on distinct estates, for the same debt, 
may rank on each estate for the full debt secured on it, 
to the effect of drawing complete payment of his debt. 

Douglas, Heron & Co. v. Bank of England, 2d Aug. 1781, 
M. 14131, 2 B. C. 522. See, however, the limitation of the doc- 
trine in paragraph 57. 

(56.) On this principle, the holder of an heritable secu- 
rity for a debt, who also adjudges his debtor's estate, 
ranks on the adjudication in full for his debt, if the estate 
affected by the adjudication is distinct from that covered 
by the security ; but if they be the same estate, he ranks 
on the adjudication only for the balance remaining unpaid 
over what he has drawn by his heritable security. 

Auchinbreck^s Creditors v. Lockwood, 21st July 1758, M. 
14129. — Auchinbreck'^s Creditors competing, 12th July 1769, 
M. 14131. — Douglas, Heron & Co. v. Bank of England, 2d Aug. 
1781, M. 14131.— Grant v. Grant's Creditors, 2d March 1791, 
M. 14139.— Kirkaldy v. Middleton, 8th Dec. 1841, 4 D. 202. 

(57.) Catholic and Secondary Creditor. — Where there 
are security-creditors of two classes^ the one having a 
security over the same estate over which the other is 
secured, and likewise having a security over another 
estate, the former, called a catholic creditor, cannot capri- 
ciously draw his debt from the estate on which the 
other creditor is secured, to the prejudice of that creditor, 
nor can he draw it equally from both estates, but must 
exhaust the estate on which there is no other security. 
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2 £. 12. 66^ KeiDp'a Trnsteea v. Ure, 15th Jan. 1822, 1 8. 235. 
Here U. held a security for ^400 over the property of W. and that 
of J., and K. obtained a security for ^500 over J.''s property. 
U. threatening to sell J.'^s property for his debt, K. intimated his 
own security, and requested that W.^ which was unburdened, 
might be sold. U. disregarding the application was found liable 
for K.^s debt, which the estate was insufficient to meet. Erskine 
holds that if the catholic creditor find it material to draw pay- 
ment out of one of the subjects, he is bound to assign his security 
over the other to the postponed creditor, whose security he has in 
that manner disappointed. 

In Moray v. Mansfied, 4th June 1836, 14 S. 886, there were 
two estates covered by a catholic security, and one of them under 
postponed securities. A purchaser bou^t the one which had no 

Eostponed securities, and, in ignorance of the catholic creditor'^s 
uraen, did not get it discharged. He paid it, and discharged it 
BO fjEur as it affected his own purchase, but kept it up as to the 
other estate. It was found that he could only rank for so much 
of the amount as effeired to the value of that estate. 

The principles of the rankine of catholic and secondary securi- 
ties will be Tound analysed with reference to the various cases 
likelv to occur, in Kame s Principles of Equity, 1. 124, ^ 9eq. and 
2B.*C. 523, ^«^. 

(58.) Though a creditor hold two securities for his debt, 
if the one be against a party primarily liable, and the 
other against a party liable only subsidiarily, as a cautioner, 
a postponed creditor of the former cannot require him to 
rank on the latter. 

Miller v. Baird, 24th Nov. 1749, M. 12721 ; Steuart v. Max- 
well, 11th Jan. 1814, F. C, where one sum was secured on two 
estates, the one belonging to the debtor, and the other to his wife, 
and another sum was secured on the husband'^s estate alone. The 
latter was insufBcient to meet both debts, yet the wife being held 
merely a cautioner, it was found that the debt doubly secured 
could not rank on her estate, as the husband'^s was sufficient to pay 
it alone. 

(59.) A security-creditor viho has operated full pay- 
ment through his security, has no interest in the estate as 
a simple creditor, which he can make available to postponed 
heritable creditors, or which they can apply towards im* 
plementing deficiencies in their securities. 

Boswell V. Ayrshire Banking Co. 15th Jan. 1841, 3 D. 352. 
The analogy of a catholic creditor'^s obligation to use his right in 
such a manner as to afford room for recovery b^ a postponed 
creditor, was attempted to be carried out in this case. The 
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primary creditors were considered as having two securities, the 
one their security properly so called, the other their right to ad- 
judge for the debt; and it was held that they were not entitled to 
use one only of these, and thereby absorb the fund available for 
the postponed heritable creditors. It was found, however, that 
the right of ranking for the debt did not come into existence un* 
less in the case of tnere being a balance not covered by the secu- 
rity. In Brown «?. Rae, 14th Jan. 1835, 13 S. 256, on the same 
principle that the person primarily secured is under no obliga- 
tion to postponed creditors oeyond that of not injuring them by 
a capricious use of his powers, a creditor in possession under a 
first security was found entitled, after applying the rents to pay- 
ment of interest, to hand the surplus to the proprietor, and not 
bound to apply it in extinction of the principal sum. 

(60.) Indefinite Payment — A security-creditor receiv- 
ing an indefinite payment is entitled to attribute it in 
satisfaction of any debt which is not secured, or, among 
security debts, to that vehich is least effectually secured. 

Smith «?. Oswald, Nov. 1687, M. 6802. — Semple v. Gomistoun, 
13th July 1705, M. 6803. — Bannatyne'^s Representatives v. 
Brown'^s Trustees, 3 S. 593. The rule was in this case thus laid 
down by the Lord Ordinary : — " By the law of Scotland, where 
sundry debts are due by a debtor, and an indefinite pavment 
made, the creditor, in general cases, is entitled to apply sucn pay- 
ments in the manner most favourable to himself; but where 
Saj'ment has been made by the debtor and received by the cre- 
itor, on a general and mutual understanding that the same was 
applicable to a special account, the creditor cannot, on ememng 
circumstances, alter the application of such payment.**^ The 
principle was applied in the complicated ranking^in Mackenzie o. 
Gordon, 16th Jan. 1838, 16 S. 311. See also Ooldie «. Bank of 
Scotland, 27th Feb. 1834, 12 S. 498, and Christie v. Royal Bank, 
17th May 1839, 1 D. 745. 

SECT. 2. 

LIEN. 

On the present occasion, lien is considered onl^ in so far as it 
is a security over moveable goods in the possession of the credi- 
tor. Seasons have been already given for viewing it as a dis- 
tinct principle from that of retention, (see above, p. 23,) and the 
subject will be found fiurther examined below, p. 61. 

(61.) Constitution. — To constitute a preference by lien, 
the subject on which it is founded must be in the actual 
possession of the creditor, and at his disposal ; and it 



Cm. III. § 2. LIEN. 59 

does not arise inhere the creditor has merely access to 
the subject while it is at the disposal of some other 
person. 

Callam v. Ferrier, 20th Dec. 1822, 2 S. 102, affirmed 17th 
Jane 1825, 1 W. S. 399. Here a person who was employed to 
cut barf and float wood, and who hired persons to assist him, was 
found not to have a lien on the cut wood for arrears of remunera- 
tion. In Bums v. Bruce, 17th Feb. 1791, H. 29, it was found 
that a person who acted as clerk or agent for carriers, had no lien 
over their horses and wagons for disbursements and arrears of 
salary. 

Lien, being the creature of possession, is at an end when the 
possession ceases, unless it be continued by special contract, or 
the new possession be statutorily declared a continuation of the 
old for the purpose of lien, as in the case of ^oods in the bonded 
warehouses, (see p. 66.) The question wnether lien may re- 
vive on recovery of possession will be found examined 2 B. C. 95. 
When a factor disposes of the goods over which he has a lien, his 
security is converted into a rignt of retention of the price. See 
above, chap. II. sect. 2. 

(62.) The possession must have been acquired by the 
consent of parties, and mnst not be merely accidental, or 
acquired through the act of the creditor without the 
knowledge of, or contrary to the intention of the debtor. 

Louson V. Craik, 24th June 1842, 4 D. 1452. — Here a son, 
having the same name as his father, had guaranteed the price of 
goods purchased by the father. Partly (it seemed) by accident, 
and partly by the intervention of the son, the goods were 
delivered to the son. He was found not entitled to lien. In 
Mackenzie v. Newall, 2d July 1824, 3 S. 206, a partner was in 
the practice of leaving his trunk at his copartner s house, while 
paying visits to the town where the latter lived. He did so after 
the dissolution of the partnership, when the copartner detained 
it in security of a balance which ne claimed. He was found not 
entitled to retention. In Olendoning^s creditors v, Montgomery, 
9th June 1745, Elchies, retention was allowed of goods in- 
formally poinded; but the decision has been repudiated. See 
BeiPs Illustrations, 1413, and below, p. 62. 

(63.) Property placed in the creditor's hands as trustee 
or custodier for the benefit of the debtor, or for any pur- 
pose incompatible with the creditor's holding a lien over 
it, cannot be held in lien. 

If it is the intention of parties at the moment of delivery that 
the property should serve as a security for debt, the security 
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created is pledge, not lien. It is esseutial to the existence of 
lien that the transfer should be with the debtor'^s consent, but 
not necessary that his consent should be given with the view of 
creating a security. On the other hand, however, if the purpose 
with which he makes the transfer b6 one which expressly 
excludes his consent to the property bein^ held as a security, 
the lien cannot exist. This is exemplified m Appine^s (fireditors, 
competing, 10th Dec. 1760, M. 749, where the deotor absconding 
from his creditors in general, intrusted one of them with the 
keys of his house and an inventory of the furniture and books. 
After notour bankruptcy the debtor certified by letter that this 
was a delivery for tne creditor's security ; but it was found not 
to constitute an effectual lien, the custody having evidently been 
^ven in trust, and with the full understanding that on the 
debtor's return he was to obtain restitution of possession. The 
principle is well illustrated in the English case of Bum 9. 
Brown, 2 Starkie, 272, where an agent who had obtained a ship's 
certificate that he might pay the customs' duties, was found not 
entitled to retain it. 

(64.) Workmen and Manufacturers. — An artisan or 
other person having a commodity in his possession on 
which he has exercised labour or skill, has a lien on it 
against his employer and those deriving right from him. 

3 E. 4, 21. It was found in the late case of Somerville 
V, Brown, 10th July 1844, that a printer has no lien on stereo- 
type plates from which he is employed to throw off an impression 
of a book. He would have a lien on the sheets thrown off from 
them, but as he performs no operation on the plates themselves, 
but merely uses them as the instruments for producing a manu- 
facture, he has no right to retain them. 

It is not easy, nor perhaps is it alwavs necessary, to keep 
this species of Uen distinct trom a sellers right to refuse de- 
livery until he finds the purchaser readv to pay the price of 
the commodity purchased. The test of tne proper application of 
lien is, however, where the property is in one person and the 
possession in anoUier. In the case of an article purchased and 
undelivered, the property and the possession are in the same 
person — the seller, and ms right is not properly a lien. On the 
other hand, when a carpenter fits up or repairs the woodwork of 
a house, the possession and the property are both in the em- 
ployer, and the workman can have no lien. The most important 
class of property in which this species of lien is illustrated is 
shipping. Although the illustrations of the subject come almost 
entirely from English practice, there can be no doubt that a ship- 
wright who receives a vessel into his dock has a lien on it for 
repairs, see 2 B. C. 98. The shipwright is, in this respect, dis- 
tinguished from the furnisher of stores and outfit, who having no 
possession has no lien. — lb. 
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(65.) Genet-al Lien, — A general lien may be created 
in reference to a course of transactions, by agreement of 
the parties ; and in the application of manufacturing 
operations, where the goods are successiyely operated on 
and removed, and the accounts are settled periodically 
by the parties, a general lien may be created by the pre- 
sumed agreement arising out of the method of transacting 
business. 

This doctrine is .supported by some cases relating to bleachers, 
reported 2 B. 0. 109 — Hunter v. Austin & Company, 25th 
Feb. 1 794— M'Gdloch v. Pattison & Company, 4th March 1 794— 
Aberdeen v. Paterson, 20th Nov. 1812. In the case of Handy- 
side y. M'lutosh, 14th Nov. 1805, H. 651, the Lord President 
laid it down as a settled principle, that when accounts are settled 
once a-year, any parcel of the effects to which the accounts apply 
may be retained tor the balance. 

The application of lien or retention for the remuneration of 
work performed on a commodity, brings on the question, how far 
in Scotland there is a general hen in favour of a person employed, 
over such commodities as are in his hands, for a balance against 
the employer, arising out of the course of transactions between 
the parties. If the right of lien over commodities were precisely 
of tne same character as that of retention of money, (see 
above, p. 23,) there would be nothing further required than the 
lawful possession, provided it were not in trust or for a special 
destination, of a debtor^s property, to constitute a right ox lien. 
Although the line has not been sufficiently marked between the two 
species of retention, there is enough to show that in this respect 
the retention of commodities and the retention of money are 
quite distinct. As a prominent instance, the case of a cautioner 
may be taken. He has retention of any debt he may be owing 
to the party for whom he is cautioner until he is relieved, (see 
). 24) ; but it has been specially decided, that a writer has no 
ien over his employer's writs in security of a cautionary obliga- 
tion incurred. Grant's representatives v, Robertson, 28th Feb. 
1800. M. Hypothec^ Appendix, No. 1. In Stirling & Sons v. 
Duncan, 5th March 1823, 1 S. App. 389, it was decided in the 
House of Lords, reversing the decision of the Court of Session, 
that where a person sells goods as agent, and after the sale 

fuarantees bills for the price, and has to pay on his guarantie, 
e has no lien on the goods, and cannot retain them from the 
purchaser's estate. The question of a general lien for debt arising 
out of simple possession, might have been tried in the case of 
Reid 9. Watson, 16th Jan. 1836, 14 S. 223, but was specially 
avoided. Professor More has adduced many authorities tending 
to show that, by the older principles applicable to the retention of 
moveable goocb, *^ a creditor who is lawfully in the possession 
of property which belongs to his debtor is entitled to retain it in 
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security of any claims competent to him ; and that, till these 
claims shall be satified, neither the debtor himself, nor any person 
in his right, can demand the property so retained.**^ — Jf^otes on 
Stair, cxxxii. The right has been justly viewed as the 
counterpart of the ri^ht of arrestment, and has been held to 
extend to the custodier of the goods that remedy which any 
other creditor has, of keeping them in their place as a security 
for payment. Whatever may have been the old doctrine on the 
subject, however, the right of retention of moveables has undoubt- 
edly resolved itself into a title nearly equivalent to that of lien 
in England, where there is no practice except in those places 
where foreign attachment exists by special usage, equivalent to 
our system of arrestment. In the older Scottish cases a claim of 
retention was even admitted on wrongous possession. Bee Lees 
9. Dinwiddv, 10th Dec. 1707, M. 2546; Glendinning «?. Mont- 
omery, 8th June 1745, M. 2573. In Leslie «. Hunter, 30th 
uly 1752, M. 2660, the existence of a general lien in favour of 
a bleacher seems to have been taken for granted; but the reten- 
tion of one piece of cloth for the price of work performed on 
another was rejected, because the second piece of cloth was suc- 
cessfully vindicated as the property of a third ^arty . In Harper's 
creditora v. Faulds, 27th Jan. 1791 , M. 2666, it was settled, that a 
bleacher has no general lien on which he may retain cloths put into 
his hands, for tne price of bleachings coming within a previous 
account. 

In England the establishment of certain general liens has been 
created by usage of trade, e. g. in favour of dyers, calico printers, 

E ackers, &c. For considerations how far these privileges may, 
y analogy, be extended to Scotland, see 2 B. C. 107. 

(66.) Mercantile Factor. — ^A factor or other mercantile 
agent who receives the merchandise of his employer into 
his possession, has a general lien on whatever parcels of 
goods he may have at any particular time, for his balance 
against the principal. 

3 E. 4, 21. Chalmers v. Bassily, 30th June 1666, M. 9137 ; 
Stephens v. Creditors of York Building Company, 14th Feb. 
1735, M. 9140 ; Broughton v. Primrose, 17th Dec. 1814, F. C. 
Here the case of a factor was specially distinguished from that of 
a broker, who does not receive the effects into his possession, and 
acts merely as the means of communication between the parties. 
This limitation was confirmed in the House of Lords, in M^Call 
& Co. V. Black & Co. 2 S. App. 188. Johnson «. Findlav 
Duff* & Co. 3l8t Jan. 1826, 4 S. 407, was a special case, in which 
goods of a joint adventure having been consigned by one of the 
partners to a third party to whom he was indebted, and by that 
third party consigned to an agent, the agent, as against the 
copartner, was found entitled to retention for the money specially 
advanced on the goods to the third party, but not for his general 
balance. 
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(67.) Law Agent — A law agent has a lien over the 
title-deeds, securities, vouchers of debt, and other like 
papers of his employer, for his professional charges. 

3 E. 4, 21. See various cases, M. voce Hypothec^ Sect. 7. 
In the general case the agent is not bound to give up the papers 
to the bankrupt or any person interested until his claim is satis- 
fied ; but, in the case ot a sequestration, the court has been in 
use to order the agent to dehver up papers, reserving the effect 
of his lien in the ranking. — Johnstone v. Bell, 23d Jan. 1823, 
2 S. 144 ; Paul «. Mathie, 2d Feb. 1826, 4 S. 420. The effi- 
cacy of the right as against third parties was carried out to an 
extent disapproved of by several lawyers, in a series of decisions, 
by which the lien was held effectual against heritable creditors, 
even in the cases where their security was prior to the commence- 
ment ^f the agent^s employment. Hamilton «. ProvenhalFs credi- 
tors, 9th Aug. 1781, M. 6253; Campbell i7. Smith, 1st Feb. 1817, 
F. C; Campbell r. Goldie, 15th Nov. 1822, 2 S. 16. In 
Battray V. Gruttenden & Co. 19th Feb. 1828, 6 S. 568, inhi- 
bition was found, in the special circumstances, to bar the lien 
for an account incurred thereafter ; but in Menzies v. Murdoch, 
15th Dec. 1844, 4 D. 257, it was found that inhibition during 
the dependence of an action did not invalidate a subsequent de- 
posit of title-deeds with the agent, though made for the purpose 
of affording him a security for his account. In Burn v. Laidlaw, 
11th Feb. 1834, 12 S.417, it was found that the lien did not secure 
the law agent of an heir of entail as against a creditor adjudging 
the lands and titles in virtue of an obligation of ^he entailer. 

The agent may not only renounce the right, but may be held, 
from the circumstances in which he undertook the business, to 
have dispensed with it. See an instance in Wilson v. Lumsdaine, 
29th June 1837, 15 S. 1211. 

(68.) The lien only covers the agent's professional 
charges, and not money advanced to his employer, or ex- 
pended in his service. 

Cuthberts v. Ross, 1st July 1697, 4 B. S. 374 ; Lidderdale's 
creditors v, Nasmyth, 5th July 1749, M. 6248; where the lien 
was found not to cover a sum paid as nonentry and relief to the 
crown. In Skinner «. Paterson, 31st May 1823, 2 S. D. 354, 
lien was refused for cash advanced ; and in Paul v. Dickson, 1st 
June 1839, 1 D. 867, for commission on employments not 
strictly within the duty of a law agent. In Inglis v. Renny, 
23d June 1825, 4 S. 113, an agent employed to borrow money 
was found entitled to cover with the lien the professional account 
of the lender'^s agent which he had paid. In Walker t?. Phin, 
8th June 1831, 9 S. 691, it was found, that the country agent^s 
lien covered the account of the Edinburgh agent employed by 
him. In Kemp v. Youngs, &c. 13tb Feb. 1838, 16 S. 500, 
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a London solicitor having paid costo awarded against his client 
in the House of Lords, and that sum, as well as the solicitor'^s 
own account, having been paid by the Edinburgh agent, the lien 
of the latter was found to cover the solicitor's account, but not 
the costs awarded. 

(69.) Banker. — A banker has a lien over the bills and 
other negotiable instruments placed in his hands in the 
usual course of business by his employers, for the balance 
of his account. 

In Scotland this right has not been the subject of positive de- 
cision in its favour, but its eristence is admitted n^atively in 
the decisions limiting its extent. It has been the subject of 
much illustration from decisions in England, of which the refer- 
ence by analogy to Scotland will be found examined 2 B. C. 

As in other oases of lien, the banker cannot retain paper sent 
to him to be used for a purpose inconsistent with his holding it 
as a security for his own balance. So it has been decided where 
bills have been lodged with him to be presented for acceptance, 
Matheson v, Anderson, 12th June 1822, I S. 485; and where 
bills have been presented to be discounted and the banker declines 
to discount them, Haig v. Buchanan, 20th June 1823, 2 S. 
412; Borthwick v. Bremner, 22d Nov. 1833, 12 S. 121. 

(70.) Carrier. — A carrier has a lien on the goods which 
he conveys, for the price of conveying them. 

See the nature of this lien more fully explained in the succeed- 
ing paragraphs, which relate to that class of carriers whose claims 
are the most important in commercial questions, and consequently 
in relation to bankruptcy. 

(71.) Shipoumers. — Shipowners have a lien on the cargo 
conveyed, for the freight, independently of any stipulation 
on the subject between the parties. 

This is the general principle of a law in universal practice over 
the civilised world, of which the history is too well known to re- 
quire recapitulation. It is chiefly illustrated by English de- 
cisions, which have borne on the illustration of two difficulties. 
The one is the question whether the contract is one strictly speak* 
ing of carriage by the shipowners' admitting of their having a 
lien, or is such a disposal of tbe ship as makes the hirer of it be 
properly the carrier. The other question relates to the criterion 
of such dereliction of possession as will dissolve the lien. The 
distinction in the former case is laid down in the last edition of 
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Lord TeDterden^s work^ thus, — ^^ The owner of a ship, so long as 
he continues in possession of the ship, is in possession also of the 
ffoodfl carried by her; and his right to lien in them, for the freight 
due in respect of them, whether by charter-party or under a bill 
of lading, nas never been questioned. He may, if he think pro- 
per, part with that possession : he may demise her for a term, 
surrender all control oyer the ship itself, the appointment of her 
master and mariners, and even relieve himself trom responsibility 
for wages and repairs. If he do so, the person to whom he lets 
the ship, who is called charterer^ becomes owner pro tempore ; the 
rights of the absolute owner are suspended, and among them his 
right of lien for the freight of goods carried by his ship.^^ — T Ab- 
bott on Merchant Ships, 7th edition, 288-9.) The leaning of the 
courts has been to hold the contract or charter-party as keeping 
possession in the owner, and the continuance or his' lien, unless 
the contrary be very distinctly borne in the terms of the contract. 
So lately as the year 1816, in the case of Hut ton v. Bragg, 

7 Taunt. 14, Abbott 290, the Common Pleas admitted a prm- 
ciple which is said to have produced some alarm among ship- 
owners, that a ship let for the voyage is dissolved from the 
owner^s lien. Subseauent decisions were more fiAvourable to the 
continuance of the lien. See Tate v. Meek, 2d May 1818, 

8 Taunt. 280. Yates v. Bailston, 8 Taunt. 293. Yates v. May- 
nell, 8 Taunt. 302. In Saville v. Campion, 7th May 1819, 2 
Bam. & Aid. 503, in which Lord Tenterden gave judgment, the 
case of Hu tton was the subject of inquiry, and tne rule was founded 
on the terms of the contract, depending on their expressing or not 
expressing a demise or change of possession. The freighter had 
in this case a supercargo with authority over the stowage, but the 
conduct of the snip was in the hands of the master appointed by 
the owners, and so it was found that the lien continued. So in 
Christie and Others v. Lewis, 2 B. & B. 410, and Campion v. 
Colvin, 27th May 1836, 3 Bing. new Cases i 7, apparently the last 
case on the point. The rignt to lien may be specifically dis- 
charged in the contract, or it may virtually be discharged by a 
stipulation to pay freight at a fixed time before or after delivery, 
Lucas 9. Nockelis, 4 Bing. 729. 

Questions regarding the criterion of delivery, and the conse- 
quent dissolution of the lien, rest on the same principles as other 
questions of delivery in connexion with the bankrujpt law, (see 
below. Book II. Chap III.) It has been decided in England that 
there is no lien for demurrage or for pilotas^e and port charges. 
Faith V. E. I. Co. 4 B. & A. 630 ; Birley v. Ohidstone, 3 M. & S. 
205 ; nor for wharfage dues, Bishop v. Ware, 3 Camp. 360. 

(72.) The lien for the whole freight extends over all the 
constituent parts of the cargo, and thus, though part be 
delivered, the rest may be retained. 

Malcolm v. Bannatyne, 15th Nov. 1814, F. C. where the agent 

£ 



66 RANKING. B. I. 

receiving the latter portion of the delivery subsequently to his 
knowing of the bankruptcy of his constituent, the ri^ht of lieu 
was held to be reserved. In England it was decided Uiat where 
two bales were consigned to the same person on separate bills of 
lading, there was a lien on one for the freight of both, Soder- 
gren v. Flight, 6 East, 622; Abbott, 377. 

(73.) The shipowners' lien is particular, and not general ; 
and thus it will not cover a general balance, or be en- 
forceable against one cargo for the carriage of another. 

Stevenson v. Likly, 18th Nov. 1824, 3 S. 291. Here there 
was a current contract to convey goods, and an attempt was 
made to hold certain parcels for arrears. 

It may be a question how far a general lien may be created in 
favour of the shipowner by speciafnotice or advertisement. In 
the case of Ridley f>. Sloan, 2d Feb. 1837, 15 S. 469, there was 
a special notice to the effect that " all goods are subject to a lien 
in favour of the shipowners generally, not only for the freight 
and charges thereon, out for all previously unsettled freights and 
charges ; but the case was surrounded by specialties. The order 
was given by J. S. Bell, but he became bankrupt, and delivery, 
with proffer of freight, was demanded by F. A. Bell, as agent of 
the snippers. The receipt was merely in favour of " Mr Bell,**' 
but it was pretty clearly the intention to consign to J. S. Bell. 
The shipowners pleaded lien for an old balance due by J. S. Bell, 
but the plea was rejected. 

(74.) Bonded Warehotise. — When goods are landed in 
docks under the warehousing act, they continue subject to 
the lien for freight, and the directors or proprietors of the 
docks are bound, on receiving notice, to hold them for the 
benefit of the party to whom freight is due until he is paid, 
or the amount claimed deposited. 

3 & 4 Wm. IV . c. 57, § 47. On the corresponding clause in the 

trevious act it was decided that the preservation of the lien only 
eld where the warehousing took place under the injunctions 
and with the sanction of the act, Johnston v, Duncan, 16th May 
1827, 5 S. 660. 

(75.) Excise Duties. — The crown has, by the excise 
laws, a lien on the following subjects: — " All goods and 
commodities for or in respect of which any duty of excise 
is or shall by law be imposed, and all materials and pre- 
parations from which any such goods are made, and all 
stills, backs, vats, coppers, cisterns, tables, presses, ma- 
chines and machinery, vessels, utensils, implements, and 
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articles for making or manufacturing or producing any such 
goods or commodities, or preparing any materials, or by 
which the trade or business, in respect of which the duty 
is or shall be imposed, shall have been or shall be carried 
on. 

4 & 5 Vict. c. 20, § 24. In this act, (§ 23) the provisions of 
the excise regulations act, 7 & 8 O. IV. c. 53, § 28, were re- 
pealed, as being too general, and the above more specific enume- 
ration was substituted. 

(76.) The circumstances under which the crown pos- 
sesses its lien are when the effects are " in. the custody or 
possession of the person carrying on such trade or busi- 
ness, or in the custody or possession of any factor, agent, 
or other person in trust for, or for the use of the person 
carrying on such trade or business." 

Ibid. But as stated below, there is a difference in the circum- 
stances in which the implements, &c. may be relieved from the 
lien, and those in which the commodities may be relieved. Under 
the older acts it became sometimes a question how far goods, the 
property of third parties, if put into the hands of a manufacturer, 
to go through an exciseable process, might not be liable for that 
manufacturer's arrears of duties. See Rex v. Tregoning & Others, 
8th Feb. 1828, 2 Y. & J. 132. The vagueness of the enumera- 
tion in these statutes, too, left it open to question whether the 
landlord's fixtures might not be seized for arrears, due by a tenant 
occupying the premises for an exciseable manufacture, but these 
doubtfi have been removed. 

(77.) The charges to which such subjects remain liable 
are, 1st, " All the duties of excise which, during the time 
of any such custody or possession, shall be or shall have 
been charged, or become chargeable on, or be in arrear, 
or owing from or by the person carrying on such trade or 
business.'' 2d, ** All penalties and forfeitures, which, 
during any such custody or possession, shall be or shall 
have been incurred by the person carrying on such trade 
or business," for any offence committed against any of the 
excise acts. 

4 & 5 Vict. c. 20, § 24. 

(78.) The goods, materials, and preparations, and also 
the utensils, remain liable to these charges, " by whomso- 
ever and by whatsoever title the same may be claimed ;" 
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and wherever they are found they may be seized under 
writ of extent or other process, as if they were in the cus- 
tody of the person originally liable; but where " any goods 
or commodities," liable to duty, have been taken account 
of and charged duty by the proper officer, if they be " fairly 
and bond fide, and in the regular and ordinary course of 
trade, sold, disposed of, and delivered into the possession 
of the purchaser thereof for a full and valuable consider- 
ation," before the teste of an extent, or the issuing of any 
process, they are secure in the hands of the holder, on whom, 
however, lies the burden of proof that they have been fairly 
purchased and received as above. 

4 & 5 Vict. c. 20, § 24*. This is an amendment of the 7 & 8 
G. IV. c. 53, § 28, which made the crown^s lien, or more pro- 
perly speaking, in this instance, hypothec, indefeasible, so that it 
followed exciseable commodities wherever they went. 



SECT. 3. 

TACIT HYPOTHECS. 

In the following propositions, hypothec, as distinct from lien, 
is considered as a right of preference over moveable property 
which is not m the possession of the party enjoying the rignt. This 
limitation may not be found strictly in accordance either with the 
etymology of the word, or with its occasional use both in the 
nomenclature of our own and of foreign systems of law. When 
employed, however, with reference to moveable effects other than 
money, the tendency of late practice has been to create this dis- 
tinction, and an adherence to it appears to be useful. The title 
which a law agent has to retain writings in payment of his ac- 
count, though frequently called a hypothec, has, in accordance 
with this distinction, been considered under the head of lien, as it 
infers possession. An agent^s preference over funds awarded in a 
litigation for the expense of conducting it, although it is charac- 
teristically distinct from other hypothecs, is considered in the pre- 
sent section, as there is no other department to which it appears 
with more propriety to belong. l> or the reasons stated above, 
p. 5], the subject of conventional hypothecs has been avoided. 

(79.) Superior for Feu-duty. — The superior has a hy- 
pothec for his feu-duty. It is founded on the same prin- 
ciples as the landlord's hypothec, and there is no ground 
for holding that any classes of subjects, liable to the 
landlord's hypothec, are exempt from it. It has been 



Ch. 111. § 3. SUPERIOR'S AND LANDLORD'S HYPOTHEC. 69 

specially found to cover invecta et illata in urban tene- 
ments. 

2 Craig, 9. 11. Omnes auteni fructus, non solum coloni, 
Bed etiam emphyteutic!, feudi domino censentur obligati pro 
annua mercede sen canone. 2 St. 4. 7 ; 2 E. 6. 63 ; Stor- 
mouth 9. Andersons, 14th July 1675, M. 10514. Youille & 
Others «. Lawrie, 24th Jan. 1823, 2 S. 155, is the case in which 
it was found that the superior's hypothec covers invecta et illata 
in urban tenements. Certain builders took a building feu, and 
were seauestrated, while materials for building, and their own 
household furniture, were on the premises. These articles, with 
the working tools, were sold by the trustee on the sequestrated 
estate, and were revindicated as coming under the superior's hypo- 
thec. It was strongly urged in this case, and the plea seems to 
have weighed with some of the judges, that a decision in the 
superior's favour would be a virtual extension of the right of hy- 

f^othec to the holder of a real security, whose remedy should be 
imited to a poinding of the ground. In the feu-contract, the 
duty,''amounting to ^276, was declared not only to be in consi- 
deration of the feu-right, but of <f 1990 advancea by the superior, 
Craig says, that the superior's hypothec is preferable to the 
right of the crown. The revolution which has taken place in the 
old views relative to the precedence of the landlord s hypothec 
over the crown's preference, is mentioned below, (sect. 6.) It 
would doubtless be found that the superior's hypothec is posterior 
to the crown's preference, as not commg within the provision c f 
the 6th Anne, c. 26, § 8, exempting ^' any real estate in Scotland,^ 
from the prerogative writ of extent, "f his exemption applies to 
execution carrying heritable property, not to that affectmg such 
moveables as may be attached by the holders of heritable rights^ 

(80.) Landlord for JRent.^ — ^A landlord exercises a pre- 
ference over the moveables on the subject let, by virtue of 
his right of hypothec, for payment of his rent, and the 
right is taken by an assignee to the rent. 

1 St. 13. 15. 2 E. 6. 56. Wedderburn v. Mann, 23d July 
1707, M. 10399. See Hunter on Landlord and Tenant, 676, etseq. 
M. St. Ixxxi. et eeq. 

(81.) The landlord's hypothec is defeated by the crown's 
writ of extent ; and it is posterior to the superior's hypo- 
thec, to the preference of farm servants for their wages, 
and to the preference for funeral expenses. 

See above, pp.2 and 3, as to servants' wages and funeral expenses ; 
and below, sect. 6, as to the crown's extent. For the precedence of 
the superior's hypothec, see 2 E. 6. 63 ; and the authonties adduced 
in Ross's Lectures, ii. 392, et seq, and Hunter on L. & T. 710. 
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(82.) Agricultural Subjects. — The right of hypothec in 
agricultural subjects, extends over the fruits, and the 
tenant's live stock. 

1 St. 13. \6. 2 £. 6. 57. Over the fruits the hypothec is 
simple and absolute, with the limitations stated below. Over the 
live stock it is general, not tying up the tenant from disposing of 
anv particular animal. It was at one time doubted if animals 
belonging to third parties taken in to graze, were liable to the 
hypotnec, but it was twice decided that they are not, — Brown «. 
Sinclair, 1st. Dec. 1724, M. 6204; M'Kye r. Nabony, 4th Dec. 
1780, M. 6214. It is matter of question whether hypothec ex- 
tends over implements and furniture in agricultural subjects, see 
Hunter, 680-683, and authorities there cited. 

(83.) Urban Suljects. — The right of hypothec in urban 
tenements extends over all the furniture used by the tenant, 
whether it be his own or hired. 

2 E. 6. 64. It has been repeatedly decided that hired furniture 
is liable, Wauchope v. Oall & Boss, 30th Nov. 1805, 2 B. C. 30, 
Hunter, 686. Penson& Robertson petitioners, 6th June 1820, F. C. 
It is questioned whether it extends to furniture gratuitously lent, 
see Anon. July 1672, 2 B. S. 670; Wilson <?. Snankie,' 17th 
Dec. 1813, F. C. The furniture is held to include books, paint- 
ings, plate, table linen, &c. Whether it includes wearing ap- 
parel or the effects of inmates are disputed points. Hunter, 685. 

(84.) Limits of LandlonTs Hypothec. — The hypothec 
over the crop is for the rent of the year of which it is the 
crop, and it subsists so long as the rent is unpaid, and the 
crop in the tenant's possession. The hypothec over other 
effects is general over them all, for each term's rent as it 
falls due, and subsists for three months after the term. 

2 E. Pr. 6. 26. Authorities in 2 B. C. 33 ; Hunter, 693—697. 
The older decisions in favour of the principle that the crop of one 
year is not under hypothec for the rent of another, were confirmed 
by Horn v. M'Lean, 6th Feb. 1830, 8 S. 454. See Stewart 
V. Rose, 2d Feb. 1816, Hume, 229 ; Cassilis v. Ramsay, 23d 
Nov. 1816, Hume, 230. 

(85.) When crop is removed during the subsistence of 
hypothec on it, it is subject to a right to be revindicated 
by the landlord, unless it have been sold by bulk in open 
market. With regard to other effects the landlord's 
hypothec until the expiry of the three months as above is 
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preferable to the rights of creditors or of other landlords, 
and follows the effects if they are removed. 

1 St. 13. 15; 4 St. 25. 2E.Prmc.6.26. Hayv.Keith, 25lh 
July 1623, M. 6188, where it was decided, that ^^ the crop and 
corns growing that year were eoer affected ; ^ and the hypothec 
subsisted after the lapse of seven or eight years. No limitation 
is any where stated to the duration of the hypothec if the crop is 
unremoved, but under modern husbandry it is not likely tnat 
any case of so lon^ an interval even as the above will occur. 
Hepburn v, Richardson, Jan. 1726, M. 6205; Christie 9. Mac- 
pherson, 14th Dec. 1814, F. C. is the case where the doctrine of the 
preference over another landlord within the three months as 
above was confirmed. 

(86.) Sublease. Where the tenant subsets without au- 
thority to do so, and the landlord has not sanctioned the 
sublease, there is hypothec over the subtenant's effects for 
the principal tenant's rent. When, however, the landlord 
has sanctioned a sublease, he enjoys hypothec over the 
subtenant's effects only by way of a preference over the 
intermediate tenant, and payment of the rent to such 
tenant, when the proper term has come, extinguishes the 
hypothec. 

2 E. 6. 63. Fowler ^. Cant and others, 6th March 1630, 
M. 6219, where the landlord was preferred to one who claimed 
as purchaser of grain from a subtenant. Traquair v. Cranstonn, 
2d Feb. 1667, M. 6221. In Saltount?. Club, 25th June 1700, 
M. 6224;, it was found that there was hypothec for the whole rent 
over the effects of a subtenant of a part. It seems still question- 
able whether, when there is an express or implied authority to 
sublet, and it has been exercised, but the exercise has not been 
assented to by the landlord, his hypothec exists in full as against 
the subtenant ! It was found, in Blane v Morison, 8th March 
1785, M. 6232, that it did not; but this was a special case. 
" There was,'** says the reporter, " a great diversitv of opinion 
among the judges, and it was observed on the bench, that this 
decision was not to be viewed as determining in general that the 
landlord's hypothec, when subsetting was not prohibited, could 
be excluded in conseouence of payments made, after the legal 
term, to the principal lessee. Tne special power to subset which 
here occurred, and the Ions and uninterrupted use of pavment by 
the subtenants, seemed to nave considerable weight with some of 
the judges.^' Their giving weight to this latter circumstance 
must have been on the ground that the landlord's knowledge of 
it implied assent. In the report of the case of Saltoun, as above, 
the expression is, that the subtenant is fully liable for the prin- 
cipal rent, ** unless he [the landlord] had accepted him as a sub- 
tacksmjin.*" 
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(87.) Hypothec in Competition with Sequestration. — 
In the case of a sequestration under the bankrupt statute 
the landlord's right of hypothec remains. He is not in 
the position of an ordinary security-creditor, who is merely 
entitled to preference in the ranking ; but he may proceed 
with the execution of his right by sequestration for rent, 
as if there had been no sequestration under the bankrupt 
act. 

2 and 3 Vi^t. c. 41, § 96. Henrys v. Hewat, 14th Jan. 1818, 
Hume, 233, — a decision on the corresponding provision in the 
old act. 

(88.) Law-Agent. — An agent conducting a law-suit 
has a right, commonly called a right of hypothec, to take 
a decree for expenses in fevour of his client, in his own 
name. He has this right independently of any question 
as to the solyency of his client. A party cannot, by with- 
drawing or by collusive settlement, after the cause has 
been called in court, defeat it, and compensation is not 
pleadable against the agent's decree on the ground of a 
debt due by his client to the party against whom decree 
is taken. 

Russel 9. Oreig, 28th Jan. 1826, 4 S. 403 ; Hamilton f>. Bry- 
son, 17th June 1813, F. C. ; McLean v. Auchinvole, 29th June 
1824, 3 S. 190 ; M^Tavish v. Pedie, 13th June 1826, 4 S. 704 ; 
Smith V. Gemmill, &c. 9th July 1802, M. 6257. The pursuer's 
agent's right to proceed to the end of securing his expenses, is 
defeated by a compromise on the day of compearance m a sum- 
mons. Anderson v. Walker, 13th Jan. 1830, 8 S. 299. On this 
subject see 2 Beirs Cora. 35-39 ; BelFs Pr. 1388-1395 ; Shaw's 
Digest, voce A^ent and Client, 333-373. It is not necessary 
here to enter mmutely into this form of preference, because it is 
one which can scarcely ever come into competition with others in 
the ranking of creditors, excepting in the circumstances to be 
stated in the immediately succeeding paragraph. It is a right to get 
decree, and, of coarse, until that is awarded, there is no fund 
over which there can be a preference. When the decree is 
awarded it is in the same position as any other, and will be 
effectual according to the dihgence proceeding on it. In a rank- 
ing which occurred in Greie and Morton v. (/hristie, 16th Dec. 
1837, 16 S. 242, regarding the disposal of a residue of a deceased's 
alimentary allowance, it was found that a law account incurred 
in the defence of the deceased's right to the fund was preferable 
over other debts, and particulai*ly over other law expenses. 

(89.) Where expenses are awarded, but the agent has 
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Dot taken the decree in his own name, he can establish a 
preference by notice to the party that the sum is due to 
him ; but if an arrestment be executed anterior to this 
notice, it will have precedence oyer the agent's claim. 

M'Kenzie v. Ross, 13th June 1823, 2 S. 401 . Stephen 9. 
Smithy 1st June 1830, 8 S. 847, where an arrester was pre- 
ferred. Professor Bell reports the case of Mill v. Wright, 12th 
Jan. 1802, where a litigant, who had s^ot expenses a^i^ainst his 
opponent, 'having arresSd the amounf and Uived Tills from 
tiie debtor to clear off the arrestments, and indorsed the bills to 
his a^ent within sixty days of his bankruptcy, the transaction 
was tound not affectable by the act 1696, as ^ing no farther than 
to vindicate to the agent his preference. 2 B. G. 37. 

(90.) The law agent employed by a trust has a prefer- 
ence on the trust funds in his hands, over a trustee's 
claim for advances to the funds, and for commission, and 
his preference is not defeated by arrestment. 

Wight's Trustees v. Allan, 12th Dec. 1840, 3 D. 243. There 
were specialties in the case which prevented the question from com- 
ing out more broadly than as above stated. The agent had in his 
hands a deposit receipt for the money, and it was Questioned how 
far this was possession of the money, or how far he might have 
a lien on the receipt if it should be the case that the bank could 
not be compelled to pay to any one but the holder of the receipt. 
It seemed not to be doubted that, presuming the money at tne 
agent's disposal, he had a preference. But it was an opmiou re- 
ceiving considerable support, that though held in the hands of a 
third party, the agent had a preference corresponding to such of 
his charges as were anterior to the arrestment. 

(91.) Mariners. — The mariners who work a vessel 
have a preference over the freight for their wages, which 
is generally termed a hypothec. 

3 E. 1. 34. Sands v. Scott, 6th Jan. 1708, M. 6261. It is 
generally admitted that the mariners hold a security over the 
vessel itself, but it is not clearly fixed whether this be of the 
nature of lien giving a right to retain possession, or of the nature 
of hypothec existing after possession is parted with. See 1 B. C. 
513. 
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SECT. 4. 
INHIBITION. 

(92.) Inhibition is a prohibitory writ personal to the 
individual against whom it is used, prohibiting him from 
doing any voluntary deed to affect his heritable estate, 
and conferring on the inhibiter a privilege of reduction in 
so far as he may be affected by contravention. 

4 St. 50. 2 E. 11. The writ being personal to the inhibited, 
applies to acquisitions subsequent to its date, as in Gordon v, 
Campbell, noticed below, p. 75, where it was admitted as a 
ground of reduction of a voluntary security on an estate to which 
the inhibited person succeeded after the inhibition. The converse 
of this is illustrated in Roberts «. Potter, 14th May 1829, 7 S. 
611, where an heritable bond had been granted q^retd inhibitione^ 
but the person inhibited having died, and his heir having sold the 
land to the bondholder, and flowed him to retain the portion 
of the price effeiring to the bond, the transaction was found not 
affectable at the instance of the inhibiter, because the inhibition 
did not in any way restrict the heir'^s absolute rifi;ht of property. 
The precise limits of the operation of inhibition m respect of the 
class of property affected by it were defined in Scot f . Goutts, 
15th Jan. 1750, M. 6988, where it was found that it was com- 
mensurate with adjudication, and applied to the subjects affectable 
by that diligence. 

For a full exposition of the circumstances in which inhibition 
may be used, and the method of using it, see BelPsCom. ii. 
141, et seq. and Morels Stair, ccccxxiii. etseq. 

(93.) Simple effect. — When it does not come in com- 
petition with the securities, voluntary or judicial, of 
anterior creditors, inhibition has the effect of a prefer- 
able security in favour of the inhibiter, striking at all vo- 
luntary alienations of the debtor's real property, and at 
all proceedings to attach it for debts contracted subse- 
quently to the inhibition. 

M'Lure r. Baird, 19th Nov. 1807, F. C. Here the person in- 
hibited had sold the land. To counteract a reduction oy the in- 
hibitor, the purchaser acquired other debts, and adjudlged. It 
was found that as the sale was valid so far as regarded creditors 
who had not inhibited, the land was out of the hands of their 
debtor, and not liable to be affected by their diligence, while the 
conveyance could not affect the right of the inhibiter. The Lord 
President said, — "By the inhibition the sale to Baird is re- 
ducible as to the inhibiters, Maclure, &c. Then, by the sale, all 
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diligence against this tenement by the other creditors of Reyburn 
is void, since the property was carried out of him, by a convey- 
ance valid as to tnem, before that diligence was executed. The 
adjudication, therefore, on their debts, is of no effect at all, and 
can never compete with the inhibitors, if thev should adjudge even 
now. This they might do, and their adjudication would still be 
the only effectual a^'udication of this tenement. But it is not 
necessary for them to do this, because they must be paid in full 
by the purchaser, Baird, who cannot hold the estate, without 
getting this debt purged on which the inhibition has been raised/'' 
This decision was avowedly a confirmation of that given in 
Monro r. Gordon, 19th July 1777, M. Inhibition^ App. No. 1. A 
voluntary purchaser spretd inhibitione paid off tne inhibiting 
creditor'^s debt, and was found to have a preference over arresters 
of the price. A like decision was given in Lennox «. Robertson, 
&c. 19th Nov. 1790, H. 243, where the Lord President remarked: 
*'*' In a question with the inhibiter, the estate is as if it were still 
the debtors property, which entitles him to adjudge. And if 
any other creditor had inhibited before sale, he also would he pari 
passu preferable. But this can go no farther. To all the other 
creditors the purchaser has a rignt to say, 1 will not pay till you 
purge the encumbrances.^^ 

(94.) Competition with Voluntary Securities and Subse- 
quent Adjudications. — An inhibiting creditor can neither 
be benefited nor injured by voluntary alienations spretd 
inhibitione ; and so, if there be inhibition, and a posterior 
heritable security, and the inhibiter adjudges and ranks 
with pari pa^ssu 9A]MAgeTB^ he is entitled to draw back 
from the heritable creditor such a sum as will increase his 
dividend to what it would have been had there been no 
subsequent heritable security ; but he is not entitled to take 
advantage of that security to the effect of drawing more 
than he would have obtained had it not existed. 

Gordon v, Campbell, App. 2d August 1842, 1 B. App. 563. 
This was a reversal of the decision of the Court of Session, 26th 
Feb. 1841, 3 D. 629. Here an inhibited debtor, W. S. Glas, 
had succeeded to property of his father, Dr Glas, and after the 
succession, granted a bond and disposition in security over part 
of the estate so acquired. His father had incurred debts, but 
all difficulty as to whether these were to be considered as dis- 
tinct from debts of the son, was removed, by the ancestors^ credi- 
tors not having done diligence within the three years. A pro- 
cess of ranking and sale proceeded, which had the effect of a 
general adjudication, giving 2k pari passu preference to all credi- 
tors having particular preferences. The heritable bond had a 
preference over subsequent adjudications, but the main question 
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came to be how the inhibiting creditor, Campbell, stood in com- 
petition with the bondholder, Gordon. Tne Lord Ordinary, 
Caninghame, remitted to the common agent, James Webster, 
S.S.G. of the principles of whose instructive report the following 
outline is given in the report of the decision : — 

^' The common agent, in his report, adopted these three prin- 
ciples, — 1st, That on account of the nature of the process, Camp- 
bell was entitled to the same privileges as if he had obtained de- 
cree of reduction of Gordon s bond ex capite inhibitionis ; 2d, 
That the inhibition was not effectual to exclude or create a pre- 
ference over the debts which had been contracted by Dr Glas, 
the common debtor^s father, in respect when the inhibition was 
used, the property had belonged to Dr Glas, and the common 
debtor could not take up the property by succession, without at 
the same time becoming liable for his father^s debts ; 3d, That 
the inhibitor was neither to suffer loss, nor to derive benefit from 
the bond granted to Gordon. In the application of these prin- 
ciples, he calculated the funds as at March 1840, and also the 
extent to which they were diminished by Gordon'^s bond as at that 
date. He then ranked Gampbeirs debt upon the whole funds 
pari passu with the claims for debts which had been contracted 
previoustotheinhibition, and with the claims of DrGlas^s creditors, 
and thus ascertained that the dividend which Campbell would 
have received, if the bond to Gordon had not been granted, would 
have been «f 748, 16s. lid. But if the funds were stated as di- 
minished by Gordon^s bond, and if the debts contracted after the 
inhibition were included in the ranking, CampbelFs dividend was 
only £Vn^ lis. lid. The common agent, therefore, proposed 
that Campbell should be allowed to draw back from Gordon, and 
those other creditors, an amount sufficient to make up the dividend 
which he would have drawn, if neither Gordon'^s bond had been 
granted, nor those other debts had been contracted. The defi- 
ciency was allocated as follows: — 

1. From Mr Gordon, . . . . ^569 4 11 

2. From claimants on debts contracted sub- 
sequent to the inhibition, . . . 2 1 

Campbeirs dividend from the funds still in 
medio, 177 11 11 



Total sums to be drawn by Campbell at 

10th March 1840, . . . ^^748 16 11 



^> 



The Lord Ordinary appointed the inhibitor to be ranked in 
terms of the reports This decision was in accordance with the 
principle laid aown by Professor Bell as that which was deriv- 
able from the case of Gockbum of Langton. He says, " By this 
mode of ranking the creditors having real preferences are made to 
draw in the first place ; and then, by a subsequent operation, the 
holders of exclusive rights receive back from those creditors wl.ose 



I 



Ch. III. § 4. INHIBITION. 77 

preferences are affected by their rights, the difference between the 
sums to which they would have been entitled on a division had 
the claims affected by their right of exclusion not existed, and 
the sums drawn by tnem upon the first division : so that, upon 
the whole, the exclading creditors draw precisely what tney 
would have been entitled to had the rights affected by their dili- 

fence been out of the field.'*'* ^2 B. C. 514.) The rule laid 
own by the court in the case of the ranking of the Langton 
creditors was the same in other words, — ^'^ The rules established 
by the Lords were these, — 1st, That an inhibitor adjudger did 
not simply reduce posterior annualrenters, but only in as far as 
these annualrenters were prejudicial to the inhibiter ; and found 
that inhibitors would draw such a share of the rents, or in case of 
sale, of the property of the estate, as would have belonged to him, 
if no posterior voluntary rights had been granted ; and found, 
that anterior creditors, adjudging within year and day of the in- 
hibiter, could not be prejudiced by the inhibition ; but that ante- 
rior creditors adjudging, would draw the same share of the com- 
mon debtor^s estate as if there had been no inhibition used.**^ — 
Cockburn''s Creditors competing, 11th Jan. 1709, M. 2883. 

In bringing Gordou^s case to the inner-house, however, where 
the question as to the incidence of the inhibition in competition 
with the voluntary security appears to have been for tne first 
time entertained, the court seem without farther inauiry to have 
acceded to the plea of the inhibiter, that as his inhibition struck 
at the voluntary security, it carried in the inhibitor's favour 
whatever that voluntary security would have kept from the 
adiudgers. This was reversed in the House of Lords, where the 
rule laid down by Professor Bell was adopted. It was remarked 
in the House of Lords that the Court of Session would have un- 
doubtedly adopted the same view if the authorities had been 
fully placed before them. 

Lord Campbell said, — *'The question is, whether an inhibiter, 
under the circumstances, is to be placed in a better situation than 
he would have been in, if the transaction contrary to the inhibi- 
tion had never taken place ! The general rule, 

as laid down by all the institutional writers, ancient and modern, 
and founded on very solemn decisions, is, that inhibition being 
only a negative, or prohibitory diligence, the inhibiter can neither 
be prejudiced nor benefited, by a transaction spretd inhibitione. 

(95.) Competition with Adjudication. — An inhibition^ 
not followed by adjudication, gives no preference to the 
inhibiter, if the estate be insufficient to satisfy the ad- 
judgers on debts contracted anterior to the inhibition. 

Mill f>. Nicolson's Creditors, 9th Dec. 1697, M. 6963. The inhi- 
bition not being a diligence executorial, but giving a mere prohibi- 
tive privilege to the inhibiter, on which he can reduce an act in 
contravention, can give him no means of competition with anterior 
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creditors doin^ diligence. A farther point was however decided 
in this case which Emitted of more doubt, and as the case is an 
old one, it is not unlikely that the question roaj be a^ain opened. 
There were not onlj aajudications on prior debts, wnich tt was 
clear the inhibition could not affect, but there were adjudica- 
tions on posterior debts coming within the prohibitory influence of 
the inhibition. At the same time, the estate was insufficient to 
satisfy the debts of the creditors anterior to the inhibition. The 
question was, considering these posterior debts struck at, whether 
should the dividends they would draw accrue to the inhibiter, or 
should they go to increase the dividends of the other adjud^ers ! 
In favour of the inhibiter it was represented that the adjuagers 
should not profit by a prohibitory writ which he had sued out, 
and the use of which was personal to himself. In favour of the 
adjudgers it was argued, that the inhibiter should not be benefited 
by the circumstance of the debtor having incurred debts after 
being inhibited. The court preferred the adjudgers, and Professor 
Bell approves of the judgment as a rule (2 B. C. 516.) 



SECT. 5. 
ADJUDICATION. 

(96.) Nature. — An adjudication is held to be a security 
of the nature of a pledge, the extent of which is not 
affected by partial payment, but which continues to bind 
the estate until the whole debt on which it proceeded is 
paid. 

2 E. 12, 67. Loudon, &c. v. Ross, 20th Nov. 1734, M. 1411 4, 
Elchie'^s Ranking and Sale^ No. 3 ; Auchinbreck^s creditors 
V. Lockwood, 2l8t July 1758, M. 14129, 5 B. S. 363. The 
propriety of the doctrine was much doubted by Professor Bell, 
2 B.C. 533 ; but it was confirmed in Dalrymple''s Trustees v. Cuth- 
bertson, 18th May 1825, 4 S. 16. See tnis subject examined 
above, p. 52. 

(97.) Pari passu Ranking of Adjudications. — Where 
there are more than one adjudication against the same 
debtor, all those which are prior in date to the first effec- 
tual one, and all those posterior ones dated within year 
and day of the decree in the first effectual one, rank pari 
passu, as if all bad been included in one adjudication. 

1661, c. 62. The terms of the act are. That " all comprisings 
deduced .... before the first effectual comprising, or after, 
but within year and day of the same, shall come in pari passu 
together, as if one comprising had been deduced and obtained for 
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the whole respective sums contained m the foresaids compris- 
ings.^^ It was questioned whether the limitation within year and 
daj did not apply to anterior as well as posterior adjudications ; 
but this was early settled in the negative. Forbes v. Buchan, 
21st Dec. 1680, M. 265. 

The three years' preference to the creditors of the deceased 
permit adjudications within the year and day of the first effec- 
tual to rank preferably, though that first effectual be against the 
ancestor, and the others against the heir for the ancestor'^s debt. 
The difficulty has been suggested, of the heir refusing to answer i 

a charge to enter within the annus deliberandi, and it is said that j 

the court will interpose, by allowing the creditor threatened | 

with the defeat of his diligence to proceed as if the heir had | 

renounced in his favour the benefit of the annus deliberandi. 1 

Smclair v. Caithness, 8th Dec. 1781, M. 268, 2 B. C. 726. It ^ 

is anticipated that, to secure the full pari passu preference to | 

adjudgers of an ancestor's estate, they must be both within year 
and day of the first effectual, and within the three years during 
which an ancestor's creditors enjoy their preference. Those 
which are within the year and day, but beyond the three years, 
will enjoy the preference as against posterior adjudging creditors 
of the ancestor, but will do so subject to a joint ranking with 
those of the heir, having a preference over such of the heir's 
creditors as are not within the year and day. Adjudgers within 
the three years, but not within year and day of the first effec- 
tual, will rank preferably to those creditors of the heir who are 
likewise not within year and day, but it would be a difficult 
question to settle the principle of ranking between ancestor's 
creditors beyond the year and day, but within the three years, 
and creditors of the heir within year and day and within the 
three years. It would be probably held that, until the three 
years nave expired, there is no opening for the pari passu pre- 
ference of the heir's creditors as against the ancestor's. See 
2 B. C. 732. Professor Bell is of opinion that the first adiu* 
dication made effectual, though by a creditor of the heir, whether 
within or beyond the three years, may be the first effectual to 
afford the preference to creditors of the ancestor coming within 
year and day of it. 

(98.) The period of a year and day is calculated from 
the date of the decree of adjudication in the first effec- 
tual adjudication, and not from that of the diligence 
which makes it effectual ; and, in like manner, the occur- 
rence of the decree within year and day is the event 
which will bring a subsequent adjudication within the 
pari passu preference. 

2 E. 12. 30. Balfour v, Douglas, 4th July 1671, M. 238 ; 
Rickartont^.Traquair, 27th July 1678, M. 240. It was in these 
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early cases pleaded that the period ran from the iiifeftment in the 
first effectual ; but it was decided as aboye. 

(99.) CalctikUion of Year and Day. — The lapse of a 
year is estimated by the recurrence of the same day of 
the month of the immediately following year ; and thus 
an adjudication in which decree is obtained on the imme- 
diately following day of that month, is within the year 
and day. 

Bangour i?. Hamilton, 26th Jan. 1681, M. 248. Here the 
first effectual was dated 30th July 1679, and that on which a 
pari pa88u preference was claimed was dated 31st July 1680. 
It was found, '^ That the year was not to be counted by the 
number of days, but by the return of the day of the same de- 
nomination of the next year.**^ 

(100.) Criterion of effectual Adjudication. — ^In questions 
between adjudications, the point of time at which an adju- 
dication becomes effectual is thus fixed by statute : — 1st, If 
the holding be of the croyyn, the presentation of a signa- 
ture in Exchequer, and registration of an abstract of it 
in the Register of Abbreyiates of Adjudication ; 2d, When 
the holding is not of the crown, the executing a general 
charge of homing, and recording an abstract of the charge 
in the register, as aboye. 

54 Geo. III. c. 137, § 11. Accordino: to the act, the charge 
must be executed at the market cross of Edinburgh, and pier and 
shore of Leith. By 6th Geo. IV. c. 120, § 51, which substitutes 
execution of edictai citations at the Register-house to the aboye 
method, the change is expressly enacted to refer to citations 
'' against persons forth of Scotland,^^ and does not properly 
include this class of citations. It is recommended that the charge 
be executed in both forms. Darl. Prac. 428. 

In burgage subjects, which in one sense hold of the crown, 
the geneial charge is sufficient. This is admitted in Gordon v. Rae, 
11th Dec. 1822, 2 S. 78. It has been doubted how far it is rational 
that the form can apply where a superior adjudges the property of 
his yassal, as he would haye to charge himself; but the purport of 
the act is, to take adyantage of an old feudal form for establish- 
ing a uniform system by which the point at which each adjudi- 
cation becomes effectual is marked. It is held in practice that 
the form of a charge to superiors is sufficient to make an ad- 
judication effectual for the purposes of the act, though the 
superior'^s or the debtor'^s title has not been made real. See Gor- 
don V. Rae, as aboye. Mr Brodie says, ^^ I should be inclined 
to doubt whether it would be a competent procedure where 
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the debtor^s right continued personal.^ Edition of Stair, 469. 
See Pierce 9. Lomond, 22d June 1791, M. 244. Of conrse in 
such a case the charge itself cannot be efficacious towards 
the completing of the title, but sasine must be taken on the 
unexecuted precept, or the procurator^ of resignation must be 
exhausted, as the case may be. 

(101.) It is only in questions of one adjudication with 
another that this method of making effectual applies, and 
it will not make an adjudication effectual in competition 
with any other real right. 

Chalmers 9. Cunningham, 8th Nov. 1737 ; Elchie^s Adjudka'' 
tian. No. 14. The act 1661 specially excepts its own application 
to securities or other debita/undi. 

An adjudication may be made effectual independently of the 
criterions prescribed by the act, if there is no necessity to have 
recourse to the measure there suggested, — ^as where mfeftment 
may be obtained without charging the superior. Although tests 
were established, which put it generally in the adjudger^s power 
to get his diligence marked with the character of a completed one 
for the purposes of the act, the publicity attached to the carrviug 
the process through is trusted to, more than the register of aln 
breviates, as the publication of the diligence. 

(102.) It does not deprive posterior adjadgers, within 
year and day, of their right to rank, that the first adjudi- 
cation is extinguished by payment, nor will such payment 
render the second adjudication a terminus a quo^ so as to 
admit within the pari passu preference adjudications 
within year and day of it, but not within year and day of 
the first effectual. 

Streit V. Northesk, 15th Dec. 1672, M. 248. 

(103.) Intimation of First Adjudication. — There are 
certain statutory forms of judicial publication calculated 
to enable creditors to be conjoined in the first decree of 
adjudication, the neglect of which renders the first adjudi- 
cation null, viz. Intimation in the minute-book and on 
the wall, twenty sederunt days being allowed for the inti* 
mation before the cause can be called a second time. 

64 G. III. c. 137, § 9. In a strong case, where it was shown 
that the twenty days not expiring until after the rising of the 
court, the object of the adjudication would be in a great measure 
defeated, unless the court shortened the intimation, the court 
held that they had no power to do so. Badenoch and Tumor, 

F 
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Petitioners, 9th March 1838, 16 S. 903. ';The intimation is 
made by affixing a cop j of the interlocutor, with the names of the 
parties and the clerk^s mark, on the walls of the court. A certi- 
ficate of the intimation is written in the summons on the elapse 
of the period of intimation.*" (Darl. Pract. 422.) As these 
operations cannot take place in relation to adjudications CMtra 
hwredttatemjcusentem^ such an adjudication cannot admit of others 
being conjoined with it, or be itself conjoined. 

(104.) The court have been in the practice of refusing 
the order for intimation, if the defender instruct that the 
debt is paid or compensated, or that there is a right of 
iretention over it ; but the order has not been refused or 
suspended at the instance of trustees under a voluntary 
trust, or at the instance of the debtor, alleging that mea- 
sures are in progress for the payment of his debts, or on 
the allegation that the pursuer has acceded to a super- 
sedere. 

Queensberry's Executors 9. Tait, 11th July 1817, F. C; 
Breadalbane v. Macdonald, 16th Jan. 1824, 2 S. 621 ; Har- 
rowar's Trustees v. Gouper's Trustees, 16th Feb. 1827, 5 S. 374, 
where it was maintained that it was incompetent for creditors to 
adjudge as against the granter of a trust-deed, without setting it 
aside, but this objection was repelled. Morison v. Hamilton, 
9th July 1836, 14 S. 1126, where, in addition to the plea as to a 
trust, it was shown that the bill on which adjudication was led 
was prescribed. (But see as to this latter point Scott «. Brown, 
11th Dec. 1828, 7 S. 192.) Campbell v. Campbell, 11th July 
1828, 6 S. 1146, where the objector — ^the debtor — ^pleaded that a 
sale for behoof of creditors was immediately to be made under an 
act of Parliament giving such authority, the estate being entailed. 
Idle V. Fife, 6th March 1830, 8 S. 669. In Breadalbane's case, 
the pursuer had acceded to a trust, but the trustees had taken no 
steps to realise the trust funds. The case of Queensberry'*s Exe- 
cutors is the only one in which retention was admitted in bar of in- 
timation, and Professor More says, *' the soundness of this decision 
has been doubted.^ M. St.ccxcix. It was the case of a guarantee for 
the Queensberry leases, who had borrowed money from the Duke 
of Queensberry, whose executors led adjudication. The reduction 
of the leases being in dependence, and a claim of damages made 
against the guarantee, he pleaded retention, and, the Lord Ordi- 
nary having ordered intimation, the court recalled it. 

In Shotton Malcolm & Co. v. M'Neil, 20th May 1834, 12 S. 
609, where no defence had been lodged, but on hearing objections 
at the bar the Lord Ordinary ordered intimation, the court re- 
mitted to repone on paying: expenses, and also empowered the 
Lord Ordinary to hear parties as to the legality of a motion for 
recalling intimation. 
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(105.) Conjunction. — In pursuance of the object of the 
intimation, any other creditors who, at the next calling, can 
show that they are by the nature of their grounds of debt, 
and the steps taken by them, in a condition to proceed to 
adjudge the eetate in their own name. may. on producing 
tke instructions of their debts, with summonses of adjudi- 
cation Kbdied and signeted, be conjoined in the decree of 
adjudication. Both in the principal adjudication, and 
those conjoined with i^ where they conclude for the 
penalties in bonds over and above performance, the court 
have authority to modify the pemJty to the real and 
necessary expenses incurred in making the debt effectual. 

54 G. III. c. 137, § 9. It seems that those who oUim to be 
conjoined in a leading adjudication accept its chances of being suc- 
cessful, and must abide the result of whatever defences may bo 
pleaded. In the case of Forman & Nicholson, 23d Feb. 1832, 
10 S. 365, the defender obtained an order for a condescendence, 
and a second adjudger was found bound to await the issue, and not 
entitled to a separate decree. 

(106.) Statutory/ Nullity. — Although the omission of 
any of the statutory formalities renders null the first pro- 
cess of adjudication, this is *^ without prejudice to its being 
brought forward again in more due form, or still conjofned 
with any after adjudication, and without prejudice to the 
validity and order of ranking of posterior adjudications, 
accordiing to the rules of law." 

54 O. III. c. 137, § 9. Professor Bell tliiuks it is doubtful 
whether the clause will admit of a general conjunction with 
a posterior adjudication. (1 B. C. 724.) Under the earliest sta- 
tutory regulation for conjunctions, they were to be made by the 
Lord Ordinary, *' before whom any process of adjudication is 
called.'*'' 23 O. III. c. 18, § 5. By tne subsequent statute the 
phraseolc^ was, the Lord Ordinary, '^before whom the Jird 
process of adjudication,^' &c. 33 G. III. c. 74 § 10. Under this 
it was held tuat there could not be conjunction with a posterior 
adjodication. Campbell «• M^Lean^s common agent, 24th Nov. 
1801, M. Bankrmt, App., No. 13. 

The clause in tne extant act commences with the same words, 
bat there ia a variation in a subsequent part of the section which 
may affect this matter. The old act simply enacts that the in- 
formal adjudication shall be null, without the reservation of its 
capacity to be subsequently brought forward in due form, or to be 
conjoined with any after adjudication. This latter reservation 
maces it open to conjoin with an adjudication which is not the 
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first called. It only, it is true, enables this first called one to be 
itself conjoined with one afterwards called, bat the provision seems 
to indicate that the term ^^ first called ^ is directory and not ex- 
dlusiye. If the first called, by reason of its informality, be not the 
first effectually completed, but be conjoined with one later called, 
will not all the others be capable of conjunction with the same later 
called i But it may be argued, that the words, ** the Lord Ordi- 
nary, before whom the first process of adjudication against any 
estate for payment or security of debt is called,^ must be taken 
in conjunction with the characteristic of a first effectual adjudi- 
cation, and must be held to refer, not to the first in order of call- 
ing, but to the first completed. It was, however, decided, in 
Allisons ^ Ballantine, 19th Dec. 1805. M. Adjudicatim^ App. 
No. 14, that it is not the first completed, but the first called, that 
is the adjudication with which the conjunction is to be made. 

It may be a question whether the intimation on the minute- 
book and the wall are essentials of an adjudication capable of 
being conjoined with, so that if the first called be informal, it can 
only be conjoined with one which has been ^o intimated ; or 
whether the intimation once made is effectual to all concerned ! 
If conjunction were allowed with any adjudication not intimated 
in terms of the act, it might be maintained that there was not 
the complete statutory intimation for enabling the creditors to 
appear within year and day. In the case of Allisons, those who 
maintained that the term, '' first,^ applied to the first completed, 
pleaded that the first completed was null for want of the statutory 
intimation. 

(107.) Equitable Facilities for Cofijunction. — Creditors 
to come within the requisites of the act as " in condition 
to proceed in adjudging their debtor's estate," if their 
debts be not liquid, must have them judicially constituted ; 
and to this end the court has been in use to grant facilities, 
both for the completion of the act of constitution, and for 
the calling of the adjudication. 

There must be a constitution of the debt by writ or decree. 
When there were two diets of citation, the court dispensed with 
the second on a summons of constitution on the passive title, 
the pursuer having restricted his demand to a decree coffnitianis 
eausdy Caunan «. Grai^, 16th Nov. 1794, M. 12005. It was found, 
however, that dispensing with the first diet was illegal ; M^Auley 
Petitioner, 6th July 1749, M. 11992. Watt's Creditors, llth 
Dec. 1800, M. Process^ App« No. 2. In Bontine «. Oraham, 
19th May and 17th Dec. 1829, 8 S. 87, 263, the court granted 
decree of constitution, to the effect of adjudication, without wait- 
ing for a record, but reserving all objections. In Erskine Peti* 
tioner, 7th March 1822, 1 S. 377, the court dispensed with the 
inducifd in a summons of wakening of an adjudication. In Scott 
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r. Scott, 28th Jan. 1832, 10 S. 253, a sumroons of adjudication 
had boen executed, but it was feared that the debtor had left Scot- 
land, and there had been no warrant for citing him as furth of 
the kingdom. A supplementary summons was raised containing 
such warrant, and the court, on the petitioner'^s application, dis- 
pensed with the induciae in both summonses, allowed them to bo 
enrolled in the calling lists in the outer-house, limited the term 
for seeing to eight days, authorised the Lord Ordinary to dis- 
pense with the reading of the decree in the minute-book, and 
? [ranted warrant to the clerks to give out immediate extract. In 
iregg Petitioner, 21st Feb. 1839, 1 D. 644s the emergency on 
which the application for a dispensation was founded, was the cir* 
cumstance that an agreement among the creditors not to raise 
separate diligence during the dependence of a litigation, had been 
disregarded. The inducise were dispensed with, the summons 
was authorized to be called without abiding the course of the 
printed roll, and warrant was granted for immediately enrolling J 
In all these cases all objections contra executumem are reserved, 
and it is said that the proper method of discussing these is by 
suspension at the instance of the debtor, which will be paissed 
witnout caution. See Darling^s Practice, 432. 

(108.) Sequestration. — Sequestration, under the bank- 
rupt act, is an adjudication of the whole estate of the 
bankrupt from its date, which is that of the first deliver- 
ance in the sequestration, and if that be within year 
and day after the first effectual adjudication, the adjudi- 
cations are superseded by distribution under the seques- 
tration act. 

2 and 3 Vict. c. 41, § 82. See this subject considered in con- 
nexion with the Sequestration Act. 

(1U9.) Ranking and Sale. — In a ranking and sale, 
the decree of sale is a general adjudication in favour of 
every creditor who may afterwards be included in the 
decree of division. The decree is held in all questions of 
ranking as of the first calling of the process, and conse- 
quently, if the calling be within year and day of the first 
effectual adjudication, the adjudications are superseded 
by the ranking. No separate adjudication can proceed 
during the process of ranking and sale. 

54 Oeo. III. c. 137, § 10. See this subject considered^in con- 
nexion with Ranking and Sale. 

(110.) Adjudication in Implement.-^Au adjudication 
in implement, for the purpose of completing a titlo, doeg 



SG BANKING. B. I. 

not afford a terminus a quo^ admitting adjadications for 
debt to rank, though brought within year and day. Such 
an adjudication does not admit of adjudications for debt 
being conjoined with it, nor can it be conjoined with an 
adjudication for debt. 

Campbell & M* Vicar competing, 17th June 1766, M. 277- 
But where there were several adju^era of a personal right, and 
one of them made it real, by ady'udging in implement against a 
disponer, it was found that his infeftment accresced to the others. 
Falconer f>. Falconer's Creditors, 27th June 1734, M. 243. See 
M. St. ccciy. and the proposition there considered, that '^ to make 
way for the/>ari jmmm* preference of the statute, the adjudications 
must be of the same nature, and must attach the very same sub- 
jects.^ The following is part of a note of the Lord Ordinary 
(Cunioghame) in Bontine v. Graham, 6th March 1839, 1 D. 
631 : *^ Notoriously adjudications for debt, and adjudications in 
implement, are different processes, and do not admit of conjunc- 
tion. The one is a diligence, carrying the estate to the adjudger 
under reversion only, requiring intimatiimy admitting of the con- 
junction of other creditors, and only the foundation of a perma- 
nent title to the fee, by another decree pronounced after expiry 
of the legal. On the other hand, adjudication in implement is a 
process for completing an imperfect title, — ^requiring no intima- 
tion, — ^admitting of no conjunction, — implying no further or fu- 
ture obligation on the defender.^^ 

The court grants facilities to adjud^ers in implement com- 
pleting their oiligence, in so far as, in their efforts to make their 
petitioner's diligence serve as a succedaneum to an imperfect title, 
they are, along with adjudgers for debt, in the position of liti- 
gants requiring judicial interference. The most marked illustra- 
tion of this is in the finding, that the provisions of the 64 Geo. 
III. c. 137, § 10, prohibiting separate adjudications during a 
ranking and sale, do not apply to adjudications in implement. 
Wood T. Hutchison, Ist July 1830, 8 S. 988; Wood v. Scott, 
6th Feb. 1833, 11 S. 366 ; Opinions in Bontine v. Graham, 6th 
March 1839, 1 D. 631 . 

When a creditor adjudger is first infeft, an adjudger in imple- 
ment cannot, of course, have a preference, but all facilities will 
be given in the judicial procedure, to enable an adjudger in im- 
plement to complete his diligence. It would seem, too, tnat in the 
case of a competition between two adjudications in implement, 
Ihe circumstance of one of them being a completion of a convey- 
ance, and the other virtually a proceeding for the advantage of 
the general body of creditors, will be kept in view. This seems 
to have been the case in Wright t, Murray, 20th June 1821, 1 
S. 92, a competition between two adjudgers in implement, one of 
a missive of sale, the other of a disposition omnium bimorum. 
The former had got decree in absence, which the latter opened 
up, on the ground of the missives not being stamped. Process 
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was sbted till they were stamped. Both actions came on the 
roll together, that on the disposition omnium bonorum being first ; 
but the Lord Ordinary gave decree on the other adjudication in 
the first place, and then dismissed the prior on the roll in respect 
of that aecree ; and the court adhered. In the competition of 
Uutchins, Cameron, & Wood, 26th June 1830, 8 S. 982, it was 
found, that neither the common agent in a ranking and sale, nor 
the creditor at whose instance it was raised, was entitled to ap^ 
pear, though they alleged they could state good grounds why 
decree of acy udication in implement should notl>e granted. Such 
appearance was compared to interfering with a disponee taking 
inteftmeut. 

The case of Macgregor & Others v. Macdonald & Others, 9th 
March 1843, 5 D. 888, though not directly bearing on this point, 
throws light on the nature of competitions in whidbi adjudications 
in implement constitute elements, and illustrates the disposition 
of the court to treat them, wherever there is no insuperable bar, 
and they are in implement of onerous transferences, not as dili* 
gences with which others can enter into competition, but as vir- 
tually the exercise of a power in the adjudger to complete his 
own title. Here two parties were infeft, each on adjudication in 
implement ; but, on the merits of their titles, the party last in- 
feft was preferred. This adjudication proceeded on a bond and 
disposition in security for borrowed money. The other party 
who had got themselves first infeft, were trustees in a mortis 
causd disposition, for the double purpose of paying creditors, and 
providing for children, which, the estate being insolvent, resolved 
itself into a trust for the former of these purposes. There were 
several specialties in the case. In the first place, the adjudger 
on the bond had got decree before the adjuagers on the trust- 
deed, and this was relied on in the decision, which, however, pro- 
bably would not have been different, had the order in this respect 
been reversed. It was further much founded on, that the ob- 
tainment of the prior infeftment on the part of the trustees, was 
owing to their having refused him &cilities for completing his 
title, which they were bound to grant. They were the superiors 
of the property, and, as such, were bound to enter an at^udger 
in implement. On the holder of the bond, however, obtaining 
his decree, they refused or delayed to grant him a charter of ad- 
judication, but pursued their own adjudication of the dominium 
utile^ which the truster had held by an incompleted title, and 
then granted a charter of adjudication to themselves. In the 
mean time, the adjudger on the bond and disposition having de- 
nounced the trustees as superiors, passed them over, and obtained 
a charter of adjudication in implement, and confirmation, from a 
more remote superior. In awarding this decision, the court lent 
a readj ear to any specialties on which the disponee last infeft on 
an adjudication could urge that he should be preferred to the 
personal creditors first infeft. To this effect they allowed influ- 
ence to the fact of the disponee having got the first decree — a 
fact stated from the bench as appearing on the perusal of the 
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record, which does not appear to have been pleaded ; and they like^ 
wise allowed influence to the other fact, that the personal creditors 
being in a position to do so, had prevented the other from com- 
pleting the first right. Whether, if there had been no such spe- 
cialties, the court could have got over the fact of a first infeft- 
ment, is a difficult question. It was held by some of the judges, 
that the disponee in security should be preferred independently 
of the specif Jties ; but they appeared to tnink so in the view that 
the trust was not a trust for oehoof of creditors, but a family set- 
tlement. The case of Strachan v. Whiteford, 9th Feb. 1776, 
M. Adjudieatian^ '^PP- ^^- 7, was much relied on by the trus- 
tees. Here, a person whose title was only a minute of sale, 
granted an heritable bond, on which the holder adjudged in im- 
plement, and was infeft. A subsequent disponee adjudging in 
implement, broufi;ht an effectual reduction of this title ; but the 
ground on which it was held efiectual appears to have been 
that o( plurii petitio, — ^the holder of a redeemable right adjudging 
irredeemably; and thus it was no precedent applicable to the case 
where the ci^editor only adjudges purely in implement of his 
obligation. 

(111.) Adjudications not within the pari passu preference. 
— Adjudications beyond a year and day after the first ef- 
fectu^ not coming within the act, do not rank pari passu^ 
either with each other, or with those coming within the 
act, and will be successively effectual in the order of their 
priority ; the first being effectual to the exclusion of the 
second, the second to the exclusion of the third, and so 
forth. 

2 E. 12, 33. There is a question still considered unsettled, 
whether, in adjudications of subjects requiring sasine to consti- 
tute a real right in them, the criterion of priority is the date of 
the decree, or that of the sasine. Erskine is clearly in favour of 
the former alternative, and gives his reasons thus : ^* Second ap- 
prisings, f . e. apprisings of subjects which have been already ap- 
prised by another creditor, require no sasine, even where sasine 
would have been necessary to vest the right apprised in the first 
appriser. For understanding this, it must be observed, that by 
tne old law, the first apprising, when perfected by sasine, divested 
the debtor of the property, and consequently excluded all poste- 
rior apprisings ; but because it was competent to the debtor to 
redeem the first appriser^s right by payment, second apprisers, 
who apprised all the right competent to the debtor in the lands, 
carried to themselves by their diligence the right of reversion or 
faculty to redeem ; and as rights of reversion being merely per- 
fional, required no sasine, therefore posterior apprisers were, with- 
out the necessity of takini? infeftment, preferable according to 
Iheir dates."^ 2. 12. 28. This view had the support of a deci- 
fion, which was, however, dissented from by Kilkerran and seve^ 
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ral other judees. Bauking of the Creditors of Tulloch, 27th Jan. 
1756, M. 250, 5 Br. Sup. 310. The first effectual adjudger was 
infeft in 1740. From July 1745 to November 1747, four other 
adjudications were adduced, but no infeftment followed on them. 
In December 1747, there was another adjudication in which in- 
feftment was taken : it was found that this was not preferable to the 
other four, but that they were all respectively preferable according 
to the dates of the decrees, independently of infeftment. The 
principle of this decision has been doubted, on the ground that 
adjudication is not, during the currency of the legal, a sale under 
reversion, but a merepiffnua prcfftarium^ a character with which 
it has been, by degrees, more and more completely identified, 
since it became substituted for the old form oi apprising. The 
reverser continues to be the vassal, and he alone can enter as 
superior the sub-vassals holding of the feu. The reverser, and 
not the adjudeer, is the person who holds a qualification as a 
freeholder. — This is regulated by statute (1681, c. 21), but that 
is held by commentators to be a provision merelv declaratorv of 
the common law. In Wades v. the heir of Wade, 11th DeOf 
1760, M. 221, it was found that adjudications were carried in a 
disposition of '^ debts and sums of money real or personal.^ In 
Campbell v. Scotland, 7th March 1794, M. 321, by which it was 
decided that a declarator of expiry of the legal was necessary to 
exclude the debtor^s right of reversion, the judgment was founded 
on the principle that ^* the general adjudication now in use, is 
evidently not a sale under reversion, but a mere pignus prc&to* 
rium^* The same principle served as a foundation for a later 
decision, Orindlay v. Drysdale, 4th July 1833, 11 S. 896, to the 
effect that it is the reverser, and not tne adjudger of a right of 
patronage who holds the power of presentation. Here the exer- 
cise of the right adjudged was found to be still in the debtor, and 
for this reason, that though the right was an object of commerce, 
from which a debt might be paid, its individual exercise was not 
so, and the adjudger^s rights oein^ confined to what would legiti- 
mately go to the payment of his debts, did not include this 
exercise of judgment. In the fourth edition of his Commenta- 
ries, Professor Bell had laid it down absolutely that posterior 
adjudications need no infeftment ; but, in the sixth edition, he 
says, the rule "was laid down too absolutely,'' (1 B. C. 727). Mr 
Brodie maintains, however, on grounds which seem fully to 
justify his opinion, that however it may stand in modem practice, 
the view properly conformable to the original character of the 
title is, that posterior adjudgers adjudge " the lands, not a right 
of reversion.' — Edition of Stair, 468. 
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SECT. 6. 

EXTENT AND OTHER EXECUTION BY THE 

CROWN. 

(112.) The crown's prerogative writ of extent issued 
against moyeable goods, binds them, into whatever hands 
thej may have passed, from the date of the teste, whether 
in questions between separate writs of extent, or in ques- 
tions between the crown and a subject creditor. 

6 Anne, c. 26, which extends the English law on this subject, 
as contained in 33 Hen. Y III. c. 39, and otherwise, to Scotland. — 
The Queen v. Arnold, West, 327. — The Queen v. Quash, Parker, 
281. — The King v. Lambton, 6 Price, 428. — Tippers, the King, 
22d May 1830, 8 S. 785. — This case illustrates the impractica- 
bility of the application of an equitable remedy when the crown 
gets first in the race of diligence, by whatever means it has done 
so. On the other hand, the creditors at large are sometimes 
found to receiye aid frotn the courts. Thus Lord Eldon men> 
tioned an instance where he ^ot out of bed, in the middle of the 
night, and sealed a commission of bankrupt, avowedly taken to 
defeat the crown^s extent, an informal commission having been 
previously presented, which he refused to seal. Wydown^s Case, 
14 Vesey, 87. 

(118.) An immediate extent holds a preference to an 
extent in aid finding the same property, though the date of 
the teste of the latter should precede that of the former. 

The Queen v. Quash, as above. — This is carrying out the 
principle that the crown is to be preferred to a subject. The 
extent in aid is not a process at the instance of the crown, but at 
that of the crown''s debtor, who proceeds by it against his own 
debtor, on the Jictio juris that the recovery of the debt is necessary 
to enable him to pay what he owes the crown. It may be had 
at the instance of a surety for the crown debtor who has paid the 
debt. This process was liable to much abuse, — extents were taken 
for larger sums than the debtor was due to the crown, and persons 
dealing in exciseable commodities, or others who had to pay taxes 
or duties, used it for the recovery of their debts. By 57 Geo. III. 
c. 117, its operation was restricted to the amount of the original 
crown debt ; its employment was confined to persons engaged in 
the collection of the revenue, or otherwise bound to account to 
the crown, and the sums recovered were made payable into the 
Exchequer. 
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(114.) Competition with Assignee. — A completed sale 
or assignment, passing the property anterior to the date of 
the teste, will defeat the crown's preference. 

This was fully settled in the House of Lords, in the case of 
Spears «. the Lord Advocate, 18th June 1839, M'L. & R. 585, 
reversing in error the decision of the Exchequer in Scotland. 
Certain mdividuals were in partnership with certain others ; and, 
to afford them a security against certain contingent obligations 
undertaken by both parties, the former granted to the latter an 
assignation of their share of stock in the firm in which both 
parties were partners. The assignation was intimated to the 
firm, and entered in its books. It was found that the stock so 
transferred could not be carried by an extent against the 
cedents. The judgment of the court below was founded on the 
assignation being in trust onl^, but this was not considered 
material to affect the question m the House of Lords. 

This principle is very fully brought out in the opinions in 
Giles v. Grover, 9 Bing. 128. It may be difficult to oecide how 
it will operate in relation to trusts for behoof of creditors. West 
says, (p. IISJ on the authority of Rex «. Watson, that *^ goods 
assi^ed by tne defendant before the teste of the extent in trust 
for his creditors, if the assignment be not fraudulent, cannot be 
taken : even though the defendant were a trader within the bank- 
rupt laws, and the assignment be an act of bankruptcy, and void 
as against the assignees.*" Probably in Scotland the crown 
might reduce a trust under the act 1696. It might have an 
interest where subject creditors would have none, because bv the 
reduction it would ^ain a preference and not merely a rigfit to 
rank pari passu. A case occurred in England in reference to 
the nature of the delivery which will take moveable goods out of 
the reach of an extent, from which it was decided that a parcel of 
bills and notes made up and sealed in a bank, and left in the 
premises to be delivered to the postman after the bank was shut, 
was not passed from the hands of the bankers ; that if it had 
been delivered to the postman it would have been passed, and 
that indorsement does not pass bills without delivery. The 
King f>. Lambton, 6th Feb. 181 8, 6 Price, 428. — The con- 
tents of the parcel were destined to pay a balance on the general 
account with another banker. The parcel was left with a female 
servant, to be delivered to the postman, whose practice it was to 
call before business hours. Nearly at the time when he was 
expected there was a rap at the door ; and the domestic, '^ be- 
lieving it to be the postman calling, as usual, for the parcel, took 
it in her hand, ana, upon opening the door, it was seized and 
taken from her by the sheriff.^ 

(115.) Effect in Bankruptcy. — To give a person who 
acts as trustee or assignee under the sequestration or cessio 
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act, or otherwise, a preference over the crown, there must 

be an actual transference of the property. The crown, 

not being mentioned in the clause making the date of 

sequestration retrospective and identical with that of the 

first deliverance, is not affected by it. 

In cessio, the decree is an assignation to the trustee, (6 and 7 
Wm. IV. c. 56, § 16.) Under the old sequestration act, the 
adjudication to the trustee bein^ the actual transference, was 
the effectual point. (54 Geo. III. c. 137, § 29.) — it is an 
old constitutional doctrine in England, which, in relation to 
this subject, has necessarily been adopted in Scotland, that 
the crown is not bound by acts in which it is not named. 
It has thus been repeatedly held, that, as the crown is not men- 
tioned in the English bankruptcy statutes, the bankrupt's pro- 
perty is liable to be carried by an extent, unless there have been 
an actual previous assi^ment by the commissioners. — Rex v. Pix- 
ley, 16th Nov. 1725, Bunb. 202.— Brassey «. Dawson, 2 St. 978, 
a case relative to the crown'^s prerogative in a seizure under the land 
tax act. — Awdleyv. Halsey ; W. Jones. — In a case where the teste 
and the assignment were both dated on the same day, the crown 
was preferrrf. — Rex v. Crump and Hanbury ; Parker, 126. By 
1 and 2 Wm. IV. c* 56, § 25, tne system of special assignment was 
abolished, and the estate was appointed to vest in the assignees from 
the date of the adjudication. By the same act, official assignees were 
appointed, instead of provisional assignees in town banEruptcies ; 
and by the 5th and 6th Vict. c. 122, the same system was ex- 
tended to the country, for the purpose of anticipating the crown. 
(Mont. 159.) This change cuts off, and renders unnecessary a 
remedy which was sometimes resorted to of obtaining a provi- 
sional assignment. This in some degree resembles the alteration 
in our own law. There is, however, still a difference between 
the two systems, which it is necessary to attend to. By the 
sequestration act the decree declares ^^ the estates to belong to 
the creditors, for the purposes of this act.*" But, by the section 
relating to the confirmation of the trustee, (§ 78,) it is declared 
that the estate shall, " by virtue of the act and warrant of con- 
firmation in favour of the trustee, be transferred to and vested in 
him.^^ As it is thus by virtue of the act and warrant that vest- 
ing is said to take place, a question may arise whether the pre- 
vious declaration that the estate belongs to the creditors, will 
preclude the crown^s extent from the date of the decree! In 
England, the declaration of election by the commissioners, filed 
in tne Court of Bankruptcy, completes the assignee's title, but 
does not in any way create a vesting, because, from the time of 
the adjudication there has been a vesting in an official assignee. 

(116 ) Competition with Lien. — A previous right of lien, 
Buch Bs that of a factor, wharfinger, or carrier, will pre- 
serve a preference in competition with the crown's extent; 
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The Kins v. Lee, 11th Feb. 1819, 6 Price, 369, where a 
factor, to whom goods were sent for sale, had acquired a lien 
by accepting bills. The King «. Humphrey, 4th Feb. 1825, 
M^CIeland and Young, 173, wnere the preference was admitted 
for a wharfinger^s general lien for balance of freight and wharfage^ 
Effect was given in Exchequer in Scotland to a banker^s lien over 
the deposit of a person who was debtor in a bill discounted by the 
banker. The King v. the British Linen Company, June 1826, 
2 B.C. 56. 

(117.) Sequestf^atian for Rent. — The preference of the 
crown is not barred by a landlord's sequestration, v^ith 
warrant of sale ; and, if the teste of the writ be anterior 
to the sale, it will bind the effects. 

Robertson «. Jardine, 6th July 1802, M. 7891, where the prin- 
ciple was solemnly decided, after an inquiry into the meaning 
or § 74 of the 33 H. VIII. c. 39, which, however, is very un- 
satisfactory when compared with the elucidations from the bench 
in the English case of Giles «. Orover, as noticed below. 
In Ogilvie f>, Wingate, 29th June, 1791, M. 7884, the Court 
of Session found the landlord's hypothec, (sequestration having 
been awarded,) preferable to the crown'*s right. This, in as far 
as it was declaration of principle, was reversed by the House 
of Lords, (15th June 1792,) the case being remitted, because it 
did not appear in what shape the crown's right stood. Professor 
Bell states a case in which it was found in Exchequer that an 
extent was preferable to the landlord's right when the goods 
had been sold on a sequestration, but the sale had not been re- 
ported,— the King V. Johnston, 29th June 1809, 2 B.C. 56. It 
was decided, at an early period, in England, that an extent takes 
precedence over the landlord's distress, not completed by sale, — 
the King «. Cotton, Parker 112. It is to be inferred, from the 
decisions on this matter, that no subject's tacit hvpothec can 
compete with the crown's attachment, whether perfected by ex- 
tent or other form of execution. 

Competition^ with other Diligence. 

(118.) There is some doubt as to the order of precedence between 
extents and other diligences against moveables. Professor Bell 
says, *^ There seems to be little reason to doubt, 1st, That a 
poinding, from the moment of adjudication by the messenger, 
would exclude the extent ; and, 2d, That, though an arrestment 
in execution may be supposed to exclude the crown, from the 
date of the execution of the arrestment being delivered, perhaps 
the true analogy would point out the decree of forthcoming as 
the only exclusion of the crown," 2 B. C. 53. But if analogy 
might be taken from a late case in England, Giles v. Grover, 
1832, 9 Bing, 128, it would appear, that in the case of poinding 
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the erown^s preference holds till the time of actual sale. The writ 
of ^fieri facias in England nearly represents a poinding in Scot- 
land, it is a writ of execution, by which the sheriff takes and 
sells the goods of a debtor, money, and choses in action or secu- 
rities for money excepted ; and it was fbondy iik tha Hoasa of 
Lords, on consultation of the Judges, that after the goods were 
seized into the hands of the sheriff, but before they were sold, 
diey might be carried by an extent. Mr. Justice Pattison thus 
stated the case : — ^' A common [>erson brings his action against 
another, and obtains judgment ; issues a writ oi fieri facias upon 
that judgment, and delivers the writ to the sheriff, who, in exe- 
cution thereof, seizes the goods of the defendant. While the 
goods remain in the sheriff^s hands, and before he has sold them, 
a writ of extent in aid is issued against the same defendant, as a 
debtor of a debtor of the crown, tested after the seizure under the 
fieri fadas^ and is delivered to the said sheriff. Shall this writ of 
extent be executed by the sheriff, by extending the same goods, 
seizing them into the King^s hands, and selling them to satisfy 
the crown'^s debt, without regard to the writ of fieri facias under 
which he had first seized them V The decision, so far as it affect- 
ed this branch of the case, rested on the question, whether the 
property had been changed by the seizure. ^' If by it the writ of 
fyrtfaciaM is executed, if the rights of the King and the subject 
no longer run together, if the property of the goods be taken out 
of the debtor, then the writ or extent is too late ; it has nothing 
on which to operate. But, if the seizure of the goods be but an 
inception of the execution, if the rights of the King and the sub- 
ject are still conflicting, if the general property of the goods still 
remain in the debtor, then the maxim will still apply, and the 
King'^s right must be preferred.^ Among many other grounds, 
it was argued that the risk of the goods seized is still with the 
debtor, that they are still redeemable at the absolute will of the 
debtor, on paying the debt and charges, and that the creditor can 
exercise no right of property in them — these criterions apply to 
poinding. In some measure the peculiar form of the writ oi fieri 
facias^ and its consummation, being the return of money, were also 
urged. 

Some difficulty was felt in adjusting the interpretation of the 
33 Hen. VIII. c. 39, § 74, which, with the other departments 
of law on this subject, must, as far as it is compatible with our 
forms, be law in Scotland. This section enacts, *' That, if any 
suit be commenced or taken, or any process be hereafter awarded 
for the king, for the recovery of any of the kind's debts, that 
then the same suit and process shall be preferred before the suit 
of any person or persons. And that our said sovereign lord, his 
heirs and successors, shall have first execution against any de- 
fendant or defendants, of and for his said debts, before any other 
person or persons, so always that the King^s writ be taken and 
commencea, or process awarded for the said debt at the suit of 
our sovereign lord the king, his heirs or successors, before judg- 
ment given for the said other person or persons.^ It was observed 
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that the giving this latter clause its more obvious interpretation, 
would place the crown^s privilege below that of the suoject liti- 
gant ; for, while the latter, notwithstanding posteriority in judg- 
ment, may have priority in execution, the crown would be re- 
stricted from taking prior execution if its judgment were posterior 
as compared with that in favour of a subject. But, on an inquiry 
into the practice of the age when the act passed, it was found 
that the real object of this clause was to enable the subject to run 
a race with the crown in execution, and that it had reference to 
an old practice, by which the crown, without proceeding with 
execution itself, was able to tie up the subject creditor'^s hands, 
by a protection to the debtor. It was held, that, with reference 
to the point at issue, the privilege given to the subject was to 
proceed with his execution unmolested ; and, if he could get it 
completed before the crown^s process was sued out, he would nave 
a preference. It was admitted that there had been not only 
conflicting opinions, but conflicting decisions on this point. In 
illustration of these, the following authorities may be conralted : 
The King v. Giles, 8 Price, 293, (of which the ab<rve was a 
review ;) Rorke v. Dayrell, 4 T. R. 409. The Kins v. Wells 
and Alkutt, 16 East, 278. Thurston v. MilLv, 16 East, 254. 
Uppom V. Sumner, W. Blac. 1294. Letchmere v. Thorowgood, 
3 Mod. 236. Lechmere 9. Toplady, 2 Ventr. 169. Attorney- 
Gen. V. Andrew, Hardr. 23. Strinj^fellow v, Brownesoppe, Dyer 
67. And see West on Extents, 9^ ^ ^« 

For an examination of the Question at what point a poinding 
is completed, which is essentially connected with this subject, see 
below, § 8. 

(119.) Heritable Property is specially exempted from 
the operation of the prerogative writ of extent. The 
crown attaches such property by the ordinary process of 
adjudication, and ranks, by virtue of its diligence, in the 
same manner as a subject creditor would. 

6 Anne, c. 26, § 8 ; 1 E. 3. 31. Burnet v. Murray, 5th July 
1754, M. 7873. 

(120.) Revenue seizures. — The seizures appointed by 
the various revenue statutes in favour of the crown, have 
a preference from the date of the seizure, of the same 
character as that which an extent has from the date of 
the teste. They are thus not defeasible by bankruptcy, 
inchoate diligence, or any other disposal of effects which 
does not take them out of the debtor's property. 

This was solemnly decided in Brassy v. Dawson, 1734, 
S Str. 978, in relation to a seizure under the land-tax act, against 
a bankrupt collector ; and the principle does not appear to have 



96 RANKING. B. I. 

been subaequently ^aestioned. The privileges which the crown 
has here, are, that it is not prevented from proceeding by a sub- 
lect having partly accomplished a diligence, and that it is not 
bonnd to impart the effects of its diligence to others, under the 
arrangements for putting creditors in a certain position on a par 
with each other. In other respects, the crown and the subject 
may compete with each other in a race for completion, and which* 
ever can first make a diligence effectual, is at leave to do so. If 
it be law that the teste of an extent may have precedence, com* 
ing between an adjudication and a sale in a poinding, it will fol- 
low that a seizure may be made in the same circumstances. This 
law must be interpreted in conjunction with those provisions in 
the revenue acts which preserve a preference on articles after they 
have left the original debtor^s ownership, (see above, pp. 5, 66.) 
See Stracy «. Hulse, Doug. 412, and Austin v. Wnitehead, 
6 T.R. 4!36 ; in the former of which there was property seizable 
after an assignment in bankruptcy, while, in the latter, the as- 
signment was found to bar the seizure. 



SECT. 7. 
ARRESTMENT. 

(121.) Arrestments, whether in dependance or on liquid 
ground of debt, hold precedence accwding to the dates of 
their execution, where these can be distinguished, in those 
cases where they are not equalised by the Bankrupt Law. 

Brodie v. Maclellan, 14th June, 1710, M. 816 ; Roystown v. 
Brvmer, 31st July, 1716; M. 819; Cameron «?. Boswell, 28th 
Feb. 1772 ; M. 821, where the appearance of a prior hour on 
the face of the execution was neld conclusive of priority ; 
Ooldie V. Gibson, 26th Feb. 1779, M. 824. See M. St. ccxcii. 
In Wright v. Anderson, 28th January 1774, M. 823, the arrest- 
ments were admitted pari passUy — the one bearing to have been 
executed between the hours of five and six, and the other between 
the hours of five and seven. 

In questions between arrestments, an edictal execution against 
an arrestee abroad, will hold preference according to its date over 
a subsequent personally executed arrestment. It was so decided 
in Syme v. Anderson, 7th Dec. 1824, 3 S. 372, in an execution 
at the market-cross of Edinburgh, &c. ; and the same rule will 
apply to the edictal form substituted by 1 and 2 Vict. c. 114, § 18. 

(122.) When a debtor has been made notour bank* 
rupt, arrestments executed against his effects within sixty 
days prior to the bankruptcy, and four calendar months 
thereafter, rank pari passu with each other, and prefer-^ 
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ably to Babsequent arrestments ; and in case any arrester 
obtain a decree of forthcoming, and recover payment, to 
the prejudice of those entitled to such preference, they 
have action against him for a division of the funds, deduct- 
ing the expense of recovering them. 

54 Geo. III. c. 137, § 2. It is no objection that the summons 
on which an arrestment proceeds was not executed, or that the 
debt to be recovered by it was not liquidated at the date of 
the arrestment, if these and other necessary steps be taken without 
undue delay. 

According to the method of calculating the sixty days, an 
arrestment, to escape from the equalization, must have been so 
executed that there are fifty-nine clear days between the day of 
its execution and that of the execution of the other arrestment. 
In other words, the sixty days which will clear a previous arrest- 
ment, are held as completed when the sixtieth free day has bemin. 
Blaikie u. Clegg, 2l8t Jan. 1809, F. C. ; Anderson u. Starkey, 
2d March, 1813, F.O. These decisions were confirmed in Scott 
f>. Rutherfurd, 9th Dec. 1839, 2 D. 206, where notour bank- 
ruptcy on 14th October, was held not to brine a poinding of 15th 
August within the equalizing rule. See this farther considered in 
relation to alienations within sixty days of bankruptcy. 

(123.) Sequestration. Sequestration under the act of 2 
and 8 Victoria, is a general arrestment of the funds of 
the bankrupt ; and if he have been made notour bank- 
rupt within four months anterior to the first deliverance, 
it v^ill equalize all the arrestments that are either within 
sixty days anterior to, or are subsequent to the bank- 
ruptcy. 

2 and 3 Vict. c. 41 , § 83. Under the old acts there was no clause 
which would have justified the court in putting in execution the 
intention of the legislature to make sequestration, as above, equi- 
valent to an arrestment. See M^Oeachy & Others v. Mollis, 2d 
March 1808, 2 B. C. 79; M'Ewan v. Young, 27th May 1817, F. C. 

(124.) No arrestment against the bankrupt's eflfects ex- 
ecuted within sixty days before the first deliverance in a 
sequestration, under the 2d and 3d Vict, or during the 
currency of the sequestration, is efifectual. 

2 & 3 Vict. c. 41, § 83. For the method of estimating the 
sixty days, see above, and the commentary on the act 
1691, below. 

(125.) Foreign Bankruptcy. — The investment of the 
common debtor's estate in an assignee or other person by 
the bankrupt law of another country, will be preferable 

G 



98 RANKING. B. I. 

to a subsequent arrestment, and, in particular, a flat of 
bankruptcy in England or Ireland will give a preference 
from its date to the assignee, over arresters in Scotland. 

See Wilson'*8 Assignees v. his Creditors arresters, 31st Jan. 
1755, M. 4556 ; Crawford t>. Brown, 6th March 1759, M. 4559 ; 
Thorold, &c. v. Forrest, &c. 2d July 1762, M. 4561. In these 
cases considerations as to the locus contractus were mixed up with 
the genuine principle that bankruptcy effects a transference of the 
bankrupt''s whole effects. But in Strother v. Read, 1st July 
1803, M. Forum Comt>etenSy App. No. 4, the broad principle was 
adopted, *^ that by tne commission of bankruptcy and legal as- 
signment, the property of the personal effects becomes changed, 
and the bankrupt completely divested by a transfer, which in this 
country we ougnt to receive as complete, and to give it the same 
effect as we do to our own bankrupt law."*^ In tnis case the as- 
signment was pleaded as the point of preference ; but in two sub- 
sequent cases, the one an American bankruptcy, the other an 
English, (Maitland v. Hoffman^ 4th March 1808, and Morisons 
V. Watt, same date, M. Bankrupt^ App. No. 26,) the preference 
was held to exist from the issuing oi the commission, so as to 
strike at arrestments preceding the assignment. In the case of 
Crawford, the preference was held to exist from the date of the 
act of bankruptcy. In the later case of Hunter & Co. v. Palmer, 
25th Feb. 1825, 3 S. 586, this principle was reconsidered, and a 
contrary rule established. The question was brought on Sir 
Francis Romilly^s clause, limiting the relation of the bankruptcy 
to those attachments and alienations subsequent to an act of 
bankruptcy, which were two months anterior to the date of the 
commission. The arrestments were executed within the two 
months, but it was decided that the court could not look farther 
back than the date of the commission. Lord Glenlee said, ^^ It 
is no doubt an undisputed point of international law, that move- 
able property in Scotland, belonging to a bankrupt in England, 
is transferred by an English commission of bankrupt ; but to give 
to the commission the effect which is here contended for would 
be more than any principle of international courts requires."" The 
old commission is now superseded by a fiat, and no assignment is 
necessary to vest the estate in the assignees. From analogy, 
then, it is clear that the fiat supersedes all subsequent arrest- 
ments of the bankrupt^^s funds in Scotland ; and this principle is 
now in conformity with English practice, in which, by recent 
statute, the relation of the annulling effects of the process of 
bankruptcy, back to the act of bankruptcy, even as curtailed by 
Roniilly^s clause, has been abolished in all cases of bona fides. 
By 2 & 3 Vict. c. 29, it is provided, that ^^ all executions and 
attachments against the lands and tenements, or goods and 
chattels of such bankrupt, bond fids executed and levied before the 
date aud issuing of the fiat, shall be deemed to be valid, not- 
withstanding any prior act of bankruptcy by such bankrupt com- 
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mitted, provided the person or persons, .... at whose suit or 
on whose account sncn execution or attachment shall have issued, 
had not, .... at the time of executing or levying such execu- 
tion or attachment, notice of any prior act of bankruptcy by him 
committed.'''* 

(126.) Competition with othsr Individual Claims. — An 
arrestment cannot carry goods possessed by virtue of a 
valid pledge, except as subject to the right of the pledgee. 

Bridges v. £win^, 15th Nov. 1836, 15 S. 8. Here the pledgee 
was dead; the articles were sealed packets of jewels, which he had 
left with a third party, intimating whose property they were, and 
the circumstance of their being pledged. The question lay be- 
tween an arresting creditor of ttie pledger and a creditor of the 
pledgee, and the latter was preferred. 

(127.) A right of retention or lien in the person of the 
arrestee existing at the time of the arrestment, is pre- 
ferable 'to it, so that the diligence can only carry what the 
retention does not cover. 

Brodie v. Wilson, 27th June 1837, 15 S. 1195. There is no 
form by which a person can arrest in his own hands, and it would 
be unjust that he who has the funds of the common debtor in 
his possession could not attach them, while a third party can. 
The decision was laid on the ^ound that the arrester can only 
take the right as it is in the common debtor. The common 
debtor was a litigant against whom expenses had been taxed, and 
the right of retention was for the expenses. The arrestments 
had been laid on before decree for expenses, and before they had 
been all incurred, but the ri^ht of retention was found preferable 
for the whole. Even when it was doubted if a right of^retention 
was preferable to an arrestment, there could be no doubt that a 
right of compensation defeated arrestment. The right of lien on 
a commodity is illustrated in Baillie, &c. 9. Commercial Bank, 
28th Jan. 1840, 2 D. 495, where a workman emploved as sub- 
contractor refused to give the article up to the employer of his 
employer unless on getting a letter from the intermediate con- 
tractor authorising payment. The letter was got, and the first 
employer had promised to pay the sub-contractor on its being 
obtained. Arrestment was executed against this first em- 
ployer by creditors of the intermediate contractor, but the sub- 
contractor was preferred. In Levitt 9. Oleasby, 4th Feb. 1823, 
2 S. 184. efiicacy was refused to an alleged factor'^s lien ns 
against an arrestment, the factor not being in possession. In 
Fraser r. Shepherd, 1st July 1830, 8 S. 851, a person who had 
paid a crown debt for another, on the understanding that he was 
to have a right to furniture which it was intended to attach by 
writ of extent, having obtained no conveyance of the writ, or 
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any other title, was found to have no preference for the price of 
the furniture when it was sold, oyer arresters of the pnce. In 
Wight's Trustees v. Allan, 12th Dec. 1840, 3 D. 243, the agent 
of a trust, holder of a deposit receipt for the trust funds, was 
held preferable for expenses of trust management over arresters. 
The case of Cljne v. Dunnet, 27th June 1833, 11 S. 791, is one 
of retention of funds. A person who had come under pecuniary 
obligations and outlay for another, received an intimated assig- 
nation of a debt, that he might compensate himself. When part 
of the debt was paid arrestments were used in his hands. His 
own right was held preferable both on what was paid before 
^d what was paid after the arrestments, and that to the ex- 
tent of covering his outlay previous to the arrestments, and such 
outlay subsequent to them as was in fulfilment of previous obli- 
gations. 

For considerations as to the extent to which retention and lien 
may respectively operate in competition, see above, pp. 24, 61 . 

(128.) Arrestments and assignations are preferred 
respectively according to their dates, viz. those of the 
execution of the former, and of the intimation of the 
latter. 

Monypenny v. Rose, 1 1th July 1 835, 1 3 S. 1 1 1 2, where assigna- 
tions ana arrestments of an alimentary fund, so fiu* as for alimen- 
tary debts, were preferred according to their dates. See Waddell, 
&c. 9. Smith, &c. 26th Nov. 1836, 15 S. 151. Stair says, (4. 
35. 6.) that when both occur on the same day, unless three hours 
intervene, they must Qisoid pari patiu ; and this was acted on in 
Douglas V. Mason, 29th June 1796, M. 16213 ; but where the 
difference of time is clear on the face of the transactions, it would 
probablv serve to effect a precedence, however short it might be. 

A nullity in the assignation will leave the subject of it open to 
arrestment, as in the case of Isles «. Gill, &c. 23d June 1836, 
14 S. 996, where a document to the effect, ^' Sir, — Pay the 
bearer the sum of ^40 sterling, and charge the same against my 
account of wright work for your house, on unstamped paper, 
was held to be a bill null without stamp, and so ineffectual to 
preclude an arrestment. 

An unintimated assignation cannot preclude arrestment. In 
Strachan v. M'Doude, 19th June 1835, 13 S. 954, a policy of 
assurance on the cedent^s life was assigned, and along with a letter 
of assignation deposited with the assignee, but was not intimated, 
and an arrestment during the cedent's life was preferred. The 
case of Levitt v. Cleasby, 4th Feb. 1823, 2 S. 184, elsewhere re- 
ferred to, was one in which the want of intimation made the 
transfer to the factor insufBcient to obviate arrestment. 

(129.) A law agent has no preference through his by- 
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pothec oyer an arrester of the fund judicially awarded 
to his client, when it is unpaid. 

Stephen t). Smith, 1st June 1830, 8 S. 847. It was observed 
that tne agent''s security lay in his being entitled to take tlie de- 
cree in his own name. This was a question as to a submission, 
but to bring out the point it was taken for granted that the a^ent 
had the same privilege as he would have had in a judicial liti- 
gation. 

(130.) Executor Creditor. — In competition with a con- 
firmation as executor creditor, an arrestment executed 
during the lifetime of the deceased gives no preference, 
unless decree of forthcoming has preceded the confirmation. 

Carmichael «. Mosman, 22d June 1742, M. 2791 ; Wilson, 
&c. «. Fleming, 26th June 1823, 2 S. 430. See the ranking on 
the estate of a deceased person, Chap. IV. 

(131.) The handing over of money to an intermediate 
party, with instructions to pay the common debtor, will 
defeat an arrestment, if the arrestee was out of the way 
at the time of the execution and subsequently, and so un- 
able to alter the destination of the money. 

Laidlaw r. Smith, 25th Jan. 1838, 16 S. 367. On the 14th 
May, the holder of the money in Glasgow handed it over to his 
agents there, with instructions to them to discharge the common 
debtor'^s claims with it in such manner as they should think 
proper. The arrestment was executed two days before the money 
was paid to the common debtor, the arrestee having in the mean- 
time left Glasgow, without leaving any instructions re^rdin^the 
transmission of papers or messages, it was not simply on oona 
fides that this aecision was given, for an arrestee is oound by a 
properly executed arrestment, though he is not aware of its exis- 
tence. (3 E. 6. 14.) The arrestee had, in fact, disposed of the 
subject before the arrestment was executed, and any question as 
to bona fides must have arisen out of his responsibility to endea- 
vour to undo what he had done, in the event of his afterwards 
being made aware of the execution of an arrestment. But it is 
diflSicult to draw a clear line between those cases where the money 
is paid away in this recoverable manner, and those where the ar- 
restee's defence is that he was i^orant of the arrestment. The 
Lord Ordinary (Moncreifi*,) in the case just cited, thus stated a 
set of instances in which he thought the payment would be pre- 
ferable to the arrestment, '' A merchant leaves his dwelling-house 
in the rooming, and, at his counting house, pays a debt at twelve 
or one o^clock, and it turns out that, unknown to him, an execu- 
tion of arrestment had been left at his house soon after he had 
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Juitted it. A farmer leaves his house to attend a market at a 
istance, meets with his creditor, and pays the debt ; and finds, 
on retaming home, that an arrestment had been used before he 
made the payment. A trader empowers his traveller to pay a 
debt to a creditor at a distance, and the instruction is obeyed ; 
while, in the meantime, an arrestment had been laid at the trader^s 
domicile."" In the case of arrestment edictally executed, pay- 
ment by the arrestee in ignorance of the execution, is validated 
by statute. The 54 G. III. c. 137, § 3, renders the payment effec- 
tual, unless it be proved that he, ^^ or those having authority to 
act for him,^ were previously aware of the execution. 



SECT. 8. 

POINDING. 

This diligence, being an attachment of effects in the possession 
of the debtor, does not afford so many occasions for competition 
with other titles, as arrestment, which affects property in the 
custody of another; and the main questions as to priority of right 
occur in competitions among poinders themselves. With regard to 
other diligence, a competition with the landlord's sequestration 
for rent is cut off by the hypothec, which protects the effects from 
diligence by the subject, (see above, p. d9.) It has to be kept 
in view, however, that while the rent is current, the hypothec, 
not being convertible into a real pledee by sequestration, is held 
to cover the whole subjects affectable by it, while, after the rent 
becomes due, it affects only so much as may be sufficient to insure 

Sayment of the rent. See Pringle v. Scot, 28th June 1736, 
1. 6216, 2 E. 6. 59. The effect of poinding in competition with 
the crown's execution is considered aoove, p. 93, and the relation 
of personal poinding to poinding of the ground is briefly con- 
sidered in the present section. 

(132.) Pari passu Preference. — When a debtor has 
been made notour bankrupt, all poindings of his effects, 
within sixty days prior to the bankruptcy, and four calen- 
dar months thereafter, rank pari passu with each other, 
and preferably to subsequent poindings ; and any creditor 
having liquidated grounds of debt or decree for payment, 
who, within the four months, summons the poinder or 
judicially produces his grounds or decree in any process 
or competition, relative to the poinded goods or their 
price, is entitled to his proportion, deducting the expense 
of the poinding, for which the poinder has a preference. 

54 G. III. c. 137, § 5. As to the method of calculating^the sixty 
days, see above, p. 97, in relation to arrestments, ny 1 & 2 
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Vict. c. 114, § 23, an ofBcer poinding muBt, if reqaired, conjoin 
in the poinding " any creditor of the debtor who shall exhibit 
and deliver to him a warrant to poind.^^ It has been decided 
that the status of bankruptcy once established subsists until sol- 
vency returns, and that after the lapse of four months from the 
bankruptcy, a second bankruptcy will not equalize the diligences 
according to the statute, unless there has been an intervening 
restoration to solvency. Strang v. Mcintosh, 12th May 1821, 
1 S. 6. 

(133.) If the goods poinded are sold, not in virtue of 
the poinding, but on some distinct authority, the poinding 
is held to be abandoned, and the equalization rule will 
not apply. 

M'Farlane f>. Greig, 2d March 1831, 9 S. 629. This case 
opens but does not settle the difficult question, what preconcerted 
departure from the statutory routine will take the proceedings 
out of the ec^ualization rule. It was held that the sale, instead 
of being in virtue of the poinding, was by authority of the owner 
of the effects ; yet the person for whose apparent behoof they were 
sold, conducted the proceedings, and profited by his departure from 
the statutory rules. In general, such a transaction will resolve 
itself into a fraudulent preference to particular creditors struck 
at by the act 1696. 

(134.) Possession Transferred. — Effects of which the 
possession is transferred, in virtue of a trust-deed for be- 
hoof of creditors, or other valid conveyance, cannot be 
attached by poinding. 

Henry «. Robertson, &c. 14th May 1822, 1 S. 398. Wyld, &c. 
9. Hannah, &c. 8th Feb. 1828, 6 S. 510. Here trustees had 
taken possession of a shop and the tradesman's books. The shop 
^as shut, and the poinding had been executed on letters of open 
doors. Interdict was granted against a sale in virtue of the 
poinding. See Walker v. Irvin & Co. 4th June 1841, 3 D. 985. 
But see below. Book II. Chap. II. § 6. 

(135.) When Completed. — It is held that the process 
of poinding is not a complete transference of the effects of 
the debtor, such as will preclude any other title by which 
they may lawfully be transferred, until the sale is com- 
pleted, and a note of it lodged with the sheriff clerk. 

TuUis V. Whyte's Trustees, 18th June, 1817, F. C. where, 
after warrant of sale was granted, a poinding of the ground on a 
debUum fundi was found competent to attach the effects. In 
Samson «. M'Cubbin, 15th May 1822, 1 S 406, the court ex- 
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pressed an unanimoas opinion '' that the property of poinded 
goods is not transferred till after the sale has been completed in 
terms of the statute.^' See also Scoullar v. Campbell & C!o. 27th 
May 1824, 3 S. 77, and remarks from the bench m Lyle9. Greig, 
27th June 1827, 5 S. 845. The above principle haying been 
embodied in a decision, and in the dicta of the bench, there is no 
altematiye but to state it as the law. Professor Bell, however, 
both in his Commentaries, (2 B. C. 64,) and in his supplementary 
work on the recent statutes, (p. 20,) thinks the law should be other- 
wise. He says, '' If, then, a (question like that of Tullis were to 
arise now, would it be decided m the same way i I contend that 
it ought not, but that the poinding and real right of the creditor 
ought to be held as completely vested at the moment of the mes- 
senger'^s adjudication, and that it could be defeated only on mora 
or undue delay .'^^ In support of this view, he refers to the terms of 
the expired act of sederunt, 14th Dec. 1805, which, after directing 
the lod^ng of the minute of sale, says, ^* which steps being duly 
taken, the poinding shall be held as complete, ana the property 
transferred as of the date of the execution of poinding ; but if 
any of them are omitted, or not taken at the time and in the 
manner before specified, the diligence shall only be considered as 
inchoate and not as complete, tul the minute of sale or delivery 
is lodged in the hands of the clerk of court, and marked by him.^ 
It does not follow from this, thatl)efore the lodging of the minute 
the property is to be considered as transferred, any more than in 
a sequestration the estate is vested by the first deliverance, and 
before sequestration is awarded. The expression would seem to 
imply that the transference never does take place until the lodg- 
ing of the minute, but that when that takes place the date of the 
transference is by retrospect that of the execution, as in the case 
of sequestration the date of the vesting is that of the first deliver- 
ance. If this be the case, the lodging of the minute, and the 
consequent retrospective transference, will depend on the efiects 
not having been in the meantime transferred by some effectual 
process. The competition of the crown''s extent with the dili- 

fence of poinding will be found further considered above, p. 93. 
t seems likely that the question whether the extent will carry 
the effects between adjudication and sale, will depend on the 
settlement of this point. 

(136.) Sequestration under the 2 & 3 Victoria is equi- 
valent to " an executed or completed poinding," and if the 
debtor have been made notour bankrupt within four 
months anterior to the first deliverance, it will produce 
the equalizing effect above set forth. 

2 & 3 Vict. c. 41, § 83. 

(137.) No poinding of the bankrupt's effects executed 
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within sixty days before the first deliverance in a seques- 
tration, nnder the 2 & 3 Victoria, or during the currency 
of the sequestration, is effectual. 

2 & 3 Vict. c. 41, § 83. 

ri38.) Effects of Delay. It is a generally admitted principle, that 
delay in proceeding with the poinding, carrying any of the opem- 
tions beyond the period statutorily assigned to tnem, in conformity 
with the principles of the Act of Sederunt, strips the proceedings of 
their prelerable quality. By the late act the officer must report the 
execution to the sheriff within ei^ht days, *^ unless cause shall 
be shown why the same could not be done within the period of 
eight days.'' *lst & 2d Vict. c. 114, § 25. By the old act he 
was only " forthwith to report.'' 54th Geo. III. c. 137, § 4. 
There is no time fixed within which the sheriff's warrant to sell 
must issue ; but he directs public notice to be made of the sale, 
and the sale ^' shall not take place sooner than eight days, nor 
at a longer period than twenty days after the date of the publi- 
cation of the said notice." Ist & 2d Vict. c. 114, § 26. In two 
cases under the old act, it was found, that the lapse of not less 
than eight or more than twenty days was to be between the war- 
rant and its publication. Carmichael v. Johnstone, lOth Feb. 
1821, F. C. ; Thom «. Steuart, 21st Dec. 1842, 5 D. 369. 

Poinding the Chrtmnd^ in Competition with Personal 

Poinding. 

(139.) This process, for the purpose of effecting in favour of 
a creditor on a debitum fundiy a right which seems to have 

f>artaken of the nature of a hypothec over the moveables on the 
ands comprehended within his infeftment, is not capable of being 
communicated, like personal poinding, to the effect of establish- 
ing a pari passu preterence. How tar it may be defeated by a 
previous execution, before sale, of personal pomdingof the effects 
on the ground, is, as above, a disputed question. In the case of 
Why te, the real creditor was found entitled to pursue his poind- 
ing notwithstanding the previous execution, and if that case were 
undisputed it would fix tne law. On the other hand, the Court 
of Session and the House of Lords have solemnly decided against 
one principle supposed to be involved in that case — that, inde- 
pendently of execution, the creditor in a dMtum fundi holds by 
modern practice a hypothec which follows the efl^ts and defeats 
any attaching process against them. In French v. Marshall, 
22d March 182d, 2 W. S. 71, one of the creditors of a seques- 
trated estate was a preferable creditor on an heritable bond. The 
heritage was insufficient to satisfy his preferences, and without 
having poinded the ground, he claimed a preference over the 
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moveables on the lands covered by his secarity. He was found 
to have no snch tacit preference. In the older case of Parkers 
«. Douglas, Heron, & Co. 5th Feb. 1783, M. 2868, the prefer- 
ence seems to have been admitted. 



CHAPTER IV. 



RANKING ON THE ESTATE OF A DECEASED PERSON. 

SECT. J. THE EXECUTRY. 

(140.) Six Months^ Preference. — Creditors are restricted 
from either confirming themselves as executor-creditor to 
their deceased debtor, or from extracting decree against 
an executor, until the lapse of six months from the date 
of the debtor's death. All the creditors who use dili- 
gence against the executor within the six months, come 
in pari passu with those who haye decrees ready to 
extract. 

A. S. 28th Feb. 1662. 3 E. 9. 45. It is held, that to allow 
creditors to obtain constitution of their debt in time to partici- 
pate in the fund, the court would give equitable facilities corre- 
sponding to those afforded for the purpose of enabling adjudica- 
tions to be conjoined within year and day, as descnbed p. 84, 
et seq, (see % B. C. 87,) but the subject has not yet been illus- 
trated by decisions. 

(141.) Privileged Debts. — Creditors of privileged debts 
are not subject to the equalization rule, and the executor 
may pay them in full at any time. 

3 E. 9. 43. 45. For an account of the Privileged Debts, see 
above. Chap. I. 

(142.) After the Expiry of the Sia; Months^ the creditor 
may pay to the first comer ; but while the funds are un- 
divided, every creditor who cites the executor is entitled 
to a share, although the six months should have expired 
before the citation. 

The executor^s right to pay />rimo eenienti after the six months, 
on a responsibility only for the verity of the debt, and not for 
the adequacy of the funds to meet all the debts, was decided in 
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Gardner, &;c. «. Pearson, &c. 28th Nov. 1810, M. Syn. 486 ; 
see also Gathcart v. Moodie, 17th Feb. 1804, M. Heir ^ Exectih 
toTy App. No. 2. The other branch of the proposition was decided 
in Russell «. Simes, 1791, BelPs Cases, 217, and 2 B. C. 88 ; 
see also Grseme v. Murray, 15th Feb. 17S8, M. 3141, and 
Creichen'^s creditors, 13th Feb. 1742, M. 3141. The funds seem, 
in Russeirs case, to have been completely undistributed — ^it may 
be a question how far, in the case of theii^ having been partially 
exhausted, there might be a claim for an equal distribution of 
the remainder among creditors claiming after the six months. 
It will be observed that the principle of this equal distribution is 
radically different from that of the pari fHM8u preferences in 
bankruptcy, which completely exclude creditors not conducting 
their proceedings within the limited time, from any participation, 
unless in a surplus. The object of the equalization in tnis in- 
stance is not so much that of bringing all the claims together 
within a limited time, as to prevent any from being paid hefore 
the creditors in general have the means of knowing of the death, 
and of the quarter through which they are likely to obtain pay- 
ment. In conformity with this purpose, it is held that priority 
of decree, after the six months, gives no preference, and that a 
citation places the executor in mala fides \i he overlook the citing 
creditor. 

Competition with incompleted Diligence. 

(143.) The question, how far diligence commenced but not 
concluded during a debtor^s lifetime, will establish an exclusive 
preference in favour of the holder, enabling him to make it effec- 
tual against the executry after death, depends on the question 
whether it has proceeded to the extent of a completed transfer 
before the death. There can be no doubt that an extent of which 
the teste is dated before death, is a complete transfer of the goods, 
excluding competition. 

Professor Bell says, " Poinding of the ground, executed before 
death, will afiect the moveables on the ground after the proprie- 
tory's death,^ (2 B. C. 83.) This doctrine seems to rest on the 
principle that the poinding is a process, not against the debtor 
personally, but against the estate. Professor Bell continues, 
" Personal poinding, if executed before the debtor'^s death, will 
be effectual to ground an order of sale and payment after ; ^ but, 
in the authority to which he refers in support of this doctrine, 
Morton r. Somerville, 20th June 1765, M. 6197, the decision 
was, that a poinding executed by the second appraisement being 
completed during the debtor^s lifetime, gave no preference to the 
poinder on his decease. The poinding was of growing crops, 
which, it was said, were incapable of any but an elusory appraise- 
ment. The report savs, '•• This interlocutor proceeded entirely 
on the footing that tue poinding was only inchoated in June, 
and that it could not be completed after the death of the common 
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debtor/^ Bat this statement leaves it uncertain whether the 
second appraisement, of which, in modern practice, the officer^s 
execution is nearest to being an equival^it, was, in all cases, 
inchoate and insufficient to warrant a sale after the debtor'^s 
death, or was only inchoate in that particular case, owing to the 
poinding having been of a growing crop, and the proceedings 
i>eing t&en in the month of June. As to Professor BelPs opi- 
nions on the point at which a poinding is complete, see above, 
p. 104. He proceeds to say, that '^ an arrestment, of which 
the execution is dated before the debtor''s death, will ground a 
decree of forthcoming after.^ The authority referred to is Aber^ 
deen «. Scot's creditors, 22d Dec. 1738, M. 774 ; but, iu this 
case, it was not the common debtor who had died, but the 
arrestee. It would certainly be more in conformity with the 
anidogy of other cases that the attachment created bv the arrest- 
ment should subsist, notwithstanding the common debtor''s death, 
than that it should be preferable over an arrestment in the hands 
of the arrestee'^s executor. In an older case. Riddel f . Maxwell, 
20th Jan. 1681, M. 783, it was found that a forthcoming might 
proceed on an arrestment notwithstanding the common debtor''s 
decease. The same seems to have been found in Wemyss 9. May, 
16th Jan. 1679, M. 782; and Hume^. Hay, Feb. 1688, M. 2790. 
It has been decided that a confirmation as executor-creditor is a 
m id-impediment to a forthcoming. Wilson v. Fleming, 26th June 
1823, 2 S. 430. See par. 129. 

(144.) Personal Rights of Ejceculor^ Nominate and 
Dative. — If a creditor be confirmed as executor, either 
nominate or dative, he is in the position of having done 
diligence for himself, and is entitled to the pari passu 
preference with those doing diligence within the six 
months ; and if not cited or otherwise interpelled by legal 
diligence during the six months, he may, on their expiry, 
pay himself by retention. 

Napier «?. Menzies, 19th Dec. 1740, M. 3849. The doctrine 
was fully confirmed in Macleod v. Wilson, 30th Mav 1837, 15 8. 
1043. In M'DowaPs creditors r. M'Dowal, 21st D'ec. 1744, M. 
10007, it was held that the executor might retain funds to meet 
his contingent liabilities as a cautioner. 

(145.) Privileges of Ea?ecutor'Creditoi\ — A confirma- 
tion as executor-creditor is not the assumption of a trust 
for other creditors, but is the individual creditor's own 
diligence, covering the sum for which he confirms, and 
liable to the claim of any other creditor who cannot find 
other funds to attach, to be conjoined in it. 

Lee V. Donald, 17th May 1816, F. C. The executor-creditor 
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having confirmed to the extent of a certain dividend due to the 
deceased, had intromitted with subsequent dividends, and was 
found liable to account for what was so overdrawn to a person 
confirming as executor- creditor ad amisM. It was found m the 
same case that the first executor-creditor was not entitled to an 
eik after the application for confirmation ad otnista. In Gibbon 
V. Johnston, 3d July 1787, H. 276, it was found that a person 
claiming to be conjoined in a confirmation as executor-creditor, 
must have a liquid or constituted debt. After the expiry of the 
six months allowed for the operation of the pari passu preference 
of the creditors of the deceased, it would appear that an execu- 
tor-creditor is not bound on the citation o% another creditor to 
communicate a share of the executry. 

(146.) A decemiture as executor-creditor operates no 
preference until confirmation, and after the expiry of the 
six months from the debtor's death an unconfirmed execu- 
tor-creditor cannot exclude other creditors from being 
conjoined with him. 

WilHson V. Dewar, 17th Dec. 1840, 3 D. 273. The delay in 
this case arose from the refusal of a person conjoined in the 
decree as executor-creditor to concur in the confirmation. It 
was thought that the confirmation could not proceed without the 
concurrence of both the executor-creditors. The alleged reason 
for the party not giving concurrence was, that there were other 
claimants ; and an opinion was expressed to the effect that, in the 
case of any party ootaining decemiture as executor-creditor, no 
other party can be conjoined otherwise than by the decemiture 
being recalled and rescinded, and a new decemiture issuing, in 
whicn the parties are conjoined. 

( 147.) Preference of Defuncfs Creditors duri^ig Year 
and Day. — If the creditors of an unconfirmed nearest of 
kin proceed to attach the estate by getting themselves 
confirmed executor-dative or otherwise, the creditors of 
the defunct doing diligence within year and day of his 
decease, are preferable to such creditors of the nearest of 
kin. 

1695, c. 41. The preference is created by the statute when 
the question is between the creditors of the unconfirmed executor 
and those of the ancestor, each set of creditors doing the diligence 
competent to their respective situations. Against an executor 
connrmed it is held tnat there is always a preference for the 
ancestor's debts so long as there is a distinmiishable estate of the 
ancestor's which can be attached. As in lait t. Kay, 12th Feb. 
1779, M. 3142, where it was in the hands of a third party, and 
arrested ; and Ghristie «?. Allan's creditors, 27th June 1885, 13 S. 
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998, where the executor va» cftnlinm>il| Mid & mnltiplepoindiDg 
iBfti feimd competent for the distribution of bo much of the 
deceased'^s separate estate as could be distinguished. Professor 
Bell says, that the preference ^* will subsist even after expiration 
of the year, in whatever way the executry has been taken up, 
provided the fand can be clearly identified. (2 B. C. 90.) 

SECT. 2. 
HERITAGE. 

( 148.) Year*s Preference of Ancestor's Creditors against 
Aliejiations. — The claims of the creditors of a deceased 
person against the heritable property, cannot be defeated 
by any alienation of, or other deed affecting it, by the 
heir, within one year after the ancestor's decease; and 
any such deed by the heir is reducible at the instance of 
a creditor of the deceased. 

1661, c. 24. The proceeding is reducible at the instance of 
the creditor, though it should be a sale or other onerous trans- 
action. Taylor t). Braco, 26th Nov. 1747, M. 3128 ; Ma^strates 
of Ayr V. Macadam, 14th June 1780, M. 3135. It is held, how- 
ever, that in the case of a sale for a just price, if the price be 
recovered by the creditors, the sale is irreducible, (1 B. U. 735.) 
It is not necessary, as in the case of the preference within the 
three years, that the creditor should have completed diligence — 
he enioys an inherent right of reduction, which exists during the 
period of the long prescription, (same cases.) In the Ayr case 
It was found that though tne phraseology of the act is, " appear- 
and heirs,^ its operation is not limited to those who are unentered. 
A deed will not be reducible under the act, by any person other 
than a creditor of the ancestor. As no quality but that of being 
creditor is necessary to constitute the title to reduce, it does not 
appear that those who fail to complete diligence within the three 
years lose the privilege. Nice questions, however, arise, as to 
how far the beneBt of its exercise extends. The priviWe is 
likened to an inhibition, which can be used to the benefit only of 
the person holding right to it, and thus it is presumed that in so 
far as it mi^ht uirow open the estate to distribution among the 
creditors of the heir to whom the priviWe is not given, it cannot 
be used, (1 B. C. 736.) If this be the character of the privilege, 
it is to be presumed that, by acting on it, the ancestor's creditor 
may obtain, to the extent of the redaction, a preference over the 
heir's creditors after the expiry of the three years. 

It was found in Ballenden v. Murray, March 1685, M. 3127, 
that a disposition by the heir in favour of the ancestor's creditors 
was not reducible under the act. The capacity of the person 
claiming the right of reduction in this case is not stated. 
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Erskine leaves it to be inferred as his opinioD, that one creditor 
of the ancestor cannot reduce a preference granted to another. 
He says, (3. 8. 102.) the act '' does not bar from disponing, 
even within the year, any part of the ancestor's estate to a credi- 
tor of that ancestor .^^ But there is now little doubt that any 
creditor of the deceased, showing that he is injured by the deedf, 
has the right of reduction. An opinion to this effect was given 
by a majority of the judges in Christie t). Royal Bank, 17th Maj 
1839, 1 D. 745, where the decision rested on the circumatance 
that the creditor preferred was in law the creditor ot the heir. 
Erskine's authority for the opinion above expressed is to be found 
minutely examined in the opmions of the judges, and as express- 
ed by Lord Gorehouse : — " The result of inis inquiry is, that the 
only judgment on which Erskine founded does not touch the 
present question at all ; and that the other judgments in the 
cause decide, not indeed in express terms, but by plain and neces- 
sary implication, that a disposition in favour of^^one of the ances- 
tor s creditors within the year is unavailing in a question with 
his other creditors.'*' 

(149.) Three Years^ Preference of Ancestor's Creditors 
in Diligence. — The creditors of an ancestor have a pre- 
ference oyer those of an heir on the heritable estate, if 
their diligence be effected within three years from the 
time of the ancestor's death. 

1661, c. 24. The terms of the act are, *^ the appearand heir ;^ 
but by its interpretation in practice, it has been extended to heirs 
whether entered or unentered, (1 B.C. 730,) Benneti?. M^Lachlan, 
15th June 1829, 3 W. S. 449 ; and the subsequent phraseology of 
the act shows that to have been the intention of the legisla- 
ture. It was held to include nominatim substitutes, over whose 
creditors those of the institute were held preferable. Graham 
f). M'Queen, 9th Feb. 1711, M. 3128. It would appear that 
the act extends to heritable rights of every description. In Mac- 
kay V. Mackay's representatives, 15th teh. 1783, M. 3137, a 
bond heritable destinatione was found within it ; and the court 
'* were clearly of opinion that the statute applies to heritable 
bonds indiscriminately, whether they be such aestinatione or sua 
natura.^"* ' Lord Kames had endeavoured to show that the act 
applied to moveable as well as heritable property, but this view 
has been refuted. 3 E. 8. 102. 1 B. C. 730. Ker v. Scots, 1 7th 
June 1712, M. 699. It is held that to entitle diligence to the 
privilege, it must not only be commenced, but completed, so that 
m rights requiring infeftment there must be infeftment or a 
charge to a superior. 2 St. 12. 29. 3 E. 8. 101. In Ballenden 
V, Murray, Alarch 1685, M. 3127, a decree eognitionis causd^ 
within the three years, was found insufficient to establish the 
preference, and it was observed, '* That the defunet^s creditors 
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ought to do exact and complete diligence against hia estate within 
three yeare after his death, unless they could make appear that 
their diligence was retarded without any fault of theirs, by oppo- 
sition from the heir or other creditors, or the surcease of justice 
or the like.'^ The exceptions thus laid down are applicable to 
the judicial operations of an a^e lon^ past, and it would not be 
consistent with the principles of existms practice to allow either 
of them to be pleaded to tne effect of placing a person who has 
not accomplished that which the law requires in the same position 
as if he had accomplished it. If it be law that the diligence must 
be completed, its incompleteness must be £fttal to it, from what- 
ever cause arising. It is true that in Bennet v. M'Lachlan, 15th 
June 1829, 8 W. S. 449, among the pleas which were separated 
from the grounds of the final decision in the Inner-house and the 
House of Lords, was, that the non-completion of some of the adjudi- 
cations by charges to superiors was attributable to opposition by the 
trustee for the heir^s creditors, and Lord Eldin save effect to the 
plea in the Outei^house. But it is probable that the equitable 
aid which a creditor of the ancestor will obtain from the courts 
will be, not in holding that to be done which is not done, but in 
aiding the completion of the diligence by dispensing with formali- 
ties. Thus, in Cowan & Others, Petitioners, 27th Nov. 1832, 
lis. 130, the court dispeneed with the induciaB in the adjudica- 
tion, but refused to dispense with the usual intimation in the mi- 
nute-book. In adjudging in such a case the statutory requisites 
as to intimation will have to be executed in the case of a first 
adjudication, (see p. 81.) 

(150.) Effect of Sequestration. — ^The general adjudica- 
tion embodied in a sequestration operates as a completed 
diligence to secure the preference of the creditors of the 
ancestor during the three years, without any proceedings 
on their part. 

Bennet v. M'Lachlan, 15th June 1826, 4 S. 712. Confirmed 
on appeal, as above. Some diligences had been completed 
within the three years, others had not. It was contended that 
the trustee held for all creditors, whether of the ancestor or 
heir, according to the title they could produce, and that, 
while he preferred those who had completed diligence during 
the three years, he was not to prefer those whose diligence was 
uncompleted. The trustee urgea, that it should be found in the 
Court of Session, as a legitimate conclusion from the decision, that 
the diligences led after the sequestration were illegal and incom- 
petent, out the court found that there was no occasion to decide 
this point. 

A first deliyerance in a sequestration of the heir'^s estate, 
if sequestration be afterwards pronounced, will thus, if coming 
within the three years, secure the preference of the ancestor's 
creditors. As by statute a judicial sale is declared to be equivalent 
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to adjudication for all concerned, as at the date of the first deli- 
verance, (54 O. III. c. 137, § 10,) it seems beyond doubt that 
the deliverance in that case effectuates the preference of the ances- 
tor's creditors in the same manner, 

(151.) Inhibition is not a diligence within the act, 
v^hich, if used within the three years, will give a preference 
over those creditors of the heir whose debts were con- 
tracted prior to the inhibition. 

Menzies «. Murdoch & Others, 15th Dec. 1841, 4 D. 257. It 
was pleaded that the opposition to the inhibitor's constitution of 
his aebt precluded his doing more complete diligence ; but it was 
held, that he might have tuen advantage of the judicial flEkcilities 
afforded in such cases, and obtained decree, reserving objections 
contra exeouHonem* 

SECT. 3. 

DISTRIBUTION UNDER SEQUESTRATION ACT. 

(152.) The estate of a deceased person may be collected 
and distributed under the sequestration act, whether he 
was or was not within the class of persons whose estates 
may be sequestrated during their lifetime, and whether he 
was or was not bankrupt, if at the time of his death he 
resided or had a dwelling-house, or carried on business iu 
Scotland, and owned heritable or moveable property iu 
Scotland. 

2 & 3 Vict. c. 41 , § 4. For further elucidation of this, see 
below, Book IV. 
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BOOK II. 

INSOLVENCY, AND ITS EFFECTS ON PROPERTY 

AND TRANSACTIONS. 



Insolvency in Scotland is not a status fixed by any public legal 
criterion, like notour bankruptcy, but a matter depending on the 
circumstances of each indiviaual case, and incapable of a general 
definition applicable to all the classes of instances in which the 
question of its existence may arise. The merchant who allows 
his bills to be protested, and who stops payment during a pecu- 
niary panic, is insolvent in relation to questions of stoppage in 
transitu, and the like, although he may be the holder of securities 
and other incx>nvertible property sufficient, if it could be converted 
into cash, to meet all demands on him. The same person, at a 
time when his obligations far exceed his property in anv shape, 
supported by accommodation bills and other aids to fictitious 
creait, although he has not stopped payment, or given any other 
intimation which will warrant tnose who have transactions with 
him in treating him as insolvent, will yet be considered so in 
questions as to the reduction of gratuitous alienations under the 
act 1621. In these circumstances no general definition of insol- 
yency is attempted, and the elements of which it is constituted 
in various cases, are left to be described in connexion with the 
several classes of transactions which maybe afiected by insolvency. 
It may be remarked, that as in England a bankrupt means a 
person whose estate is subjected to realization and aistribution 
under the mercantile bankruptcy system ; so an insolvent means 
strictly a person who, either at his own instance or that of his 
creditors, is undergoing the process of inquiry and distribution 
authorized by the msoTvent aebtors^ act. 
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CHAPTER I. 

RIGHTS OF CREDITORS AGAINST ALIENATIONS 
INDEPENDENTLY OF STATUTE. 

SECT. I. GRATUITOUS AND LATENT DEEDS IN GENERAL. 

(153.) Gratuitous Deeds. — It is a general principle of 
the law of Scotland, that the rights of onerous creditors 
are not to be defeated by the gratuitous deeds of their 
debtors. 

1 St. 9.12. 4 E. 1.44. Roseberry «. M*Queen, let July 
1823, 2 S. 443. The doctrine is founded on the civil law, — see 
§ f f QucB infraudem. The practical operation of this principle is 
deducible from a series of decisions, wnich have had for their end 
the protection of creditors against such fraudulent conyeyances as 
d»not come specially within the operation of the act for tne reduc- 
tion of giatuitous deeds. 

(164.) Latent Deeds to near relations, to the injury of 
creditors, are reducible on the ground of fraud, and the 
creditors in such a case are not bound to prove that the 
granter was insolvent when he granted the deed. 

Marshairs creditors «. Hamilton, 2Sd Dec. 1709, M. 48°; 
Simpson v. Finlay, 16th Nov. 1697, M. 11570; Creditors of 
Pollock V. Pollock, 21st Jan. 1669, M. 4909. 

(155.) An undelivered deed in the hands of the granter 
unregistered, is in this respect a latent deed. 

Bathgate v. Cochran, 2d Dec. 1685, M. 11569 ; Creditors of 
Robertson against his Children, 10th Feb. 1688, M. 4929. 

(156.) Registration. — The registration for publication 
of a deed which might otherwise be open to challenge, will 
be in the general case a protection against a charge of 
collusion ; but it is not a fixed principle, that by regis- 
tration a deed is taken out of the latency. 

In Roseberry «. McQueen, 1st July 1823, 2 S. 443, a party 
conveyed to trustees for his wife and children, burdened with an 
annuity to himself. He remained in possession. The sasine was 
recorded before the obligations to the impugning creditor were 
contracted, yet the deed oeing obviously a fraud on creditors was 
reduced. Here the possession and other circumstances counter- 
vailed the presumption from registration. The other cases, how- 
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ever, which conyey a doubt of the efficacy of the register to re- 
move the latency are all of an old date, when registers were irre- 
gularly kept. In the case of Street v. Mason, 27th Feb. 1672, 
M. 4911, which was one of clear fraud, a registered sasine to the 
disponer^s child was reduced by a posterior disponee, the dis- 
poner''s mercantile correspondent in London, who pleaded, 'Hhat he 
was a stranger, and could not in the continuance of a trade be 
always searching regiBters."" The debts arose in the course of trade, 
subsequently to the sasine. In the case of Beid v. Reid, 9th 
Jan. 1673, M. 4923, a sasine was produced, ^^ marked as regis- 
trat,^ in the county register. ^^The lords found, that seeing the 
saaine produced referr^ to no leaf in the rerister, that the mark- 
ing thereof did not take away the fraud and latency, unless the 
defender would instruct that there was a register book, wherein 
this sasine was registrated before contracting of the debts in ques- 
tion ; or that the creditors, before they lent their money, knew 
that the son was infeft.^ On the principle of these cases, latency 
is a question of circumstances, ana it would not be in disconfor- 
mity with their spirit to infer it from the registration of a sasine 
in the general, in place of the local register. In the case of 
Leckie v. Leckies, 22d Nov. 1776, M. 11581, it was found in a 
question of competing settlements, that registration was delivery 
where the deed related to heritage, but not where it related to 
moveables. See below, the difference between questions with 
creditors and questions of succession. 

What is sufficient Delivery in questions with Creditors. 

. (157.) In following out the spirit of the law for the protection 
of creditors, it would seem that a distinction should be drawn 
between what is good delivery in a Question with the granter and 
his representatives, and what is sufficient delivery to carry the sub- 
ject beyond the claims of creditors. Cases may easily be supposed 
in which it should be the policy of the law to hold delivery in 
the former sense complete, in circumstances in which creditors, 
though posterior, should have the right to reduce, on the ground 
of latency. It does not appear, however, that the distinction has 
been kept in view in the decisions, unless in the case of that con- 
structive delivery which is said to take place when deeds in favour 
of children infamilia are preserved in the custody of their parents. 
In this case, the delivery may be effectual to convey the subject 
in a question with representatives, while it will be reducible by 
creditors on the ground of latency. It is difficult to find in the 
decisions which, in connexion with this subject, are chiefly of 
an old date, any thing which would enable a writer to lay down 
a set of clear satisfactory principles on this subject. The point 
of doubt is, whether such deeds as above described in the parents^ 
custody, and granted by the parents themselves, are to oe con- 
sidered as, to any intent, delivered deeds. In the case of Olen- 
eorse v. his Qrethren and Sisters, 9th Jan. 1668, M. 16995, the 
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parent''^ custody seems not to have been held, in any sense, as 
delivery ; bat it would appear that in that case the children were 
forisfamiliated. There is one case, TCrediiors of Pollock v. Pol- 
lock, 21st Jan. 1669, M. 4909,) in which it was solemnly decided, 
that obligations by parents, in favour of their children, lying in 
the parent''s depositories, should be effectual against representa- 
tives, but not against subsequent creditors. It is difficult to see 
on what principle this case was decided, other than that of a 
completed transfer having been made by virtual delivery ; for 
the obligation was not of a testamentary character, nor was it 
maintained to be so in the pleadings on either side. The Lords 
found, '^ That if such bonds were sustained, it would open a door 
to all fraud, and the undoing of all trade and commerce ; and 
therefore preferred lawful creditors ; but likewise found, that the 
son upon this bond was preferable to the relict and bairns of the 
second marriage, as to what they might crave jure relicti, or 
bairn''s part of gear, but not in so (ar as they were creditors by 
the contract of marriage ; and the Lords ordiained this to be in- 
serted in the Books of Sederunt, to be a leading cause in all time 
coming.'" "Bonds and other writings,^ says Erskine, (3. 2. 44.) 
" in favour of children, need no delivery ; because parents have, 
by a natural right, the custody of their children's writings."'* It 
seems the simplest method of viewing the position of such writ- 
ings, to consider them as delivered from their date, subject to a 
power of revocation. In this position, when they affect tne rights 
of creditors, they are subject to reduction, not as undelivered, but 
as latent deeds. In some of the pleadings, reference has been had 
to the fiction that the grantor, by incurring debt, must be held to 
have revoked his deed, (see Inglis v. Boswell, 14th Nov. 1676, 
M. 11567 ;) a fiction not necerisary to carry out the spirit of the 
law, and so adverse to the general state of the &ct, that the very 
reason of granting the deed has usually been for the purpose of 
saving part of the grantor's estate to his family, in the event of 
his failing into embarrassed circumstances. The spirit of the law 
is, that unless by a deed registered for publication, a man cannot 
transfer property from himself to a child living in familiar to the 
detriment oi his creditors, prior or posterior. Delivery, not pre- 
sumed but actual, would otherwise oe necessary for the transfer, 
and such delivery the father cannot make ; for the law presumes 
him to be the custodier of all the writings under his roof. Nor, 
on the other hand, does it seem that delivery to a third party 
is effectual to defeat the claims of the creditors, as was found in 
a case where the father had deposited a deed with his own uncle, 
Holwell V. Cuming, 3ist May, 1796, M. 11583 ; see also Stuart 
V. Robertson's Bairns, 10th Feb. 1688, M. 969. It is usual to 
speak of the parent's right of revoking the deed, as a right exer^ 
cisable precisely in the same circumstances with the creditor's 
right to reduce. There do not seem to be any cases in which a 
distinction has l)een taken between the two. There is, it is true, 
one old case, of which the circumstances have not been detailed 
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with sufficient fulness to make it a satisbctory precedent, in 
which it was found that an admittedly gratuitous obligation, 
granted by a father to his son in famuia^ and deposited with a 
third party, was irrevocable, Allan r. Allan, 25th Nov. 1681, 
2 B. S. 7, 3 B. S. 413. According to the doctrine derived from the 
other decisions here quoted, it would seem that such delivery 
would not protect a gratuitous deed from subsequent creditors. 
In Fairlie «. Fairlie, 11th June, 1630, M. 11567, an assigna- 
tion by a mother to her son, deposited with the son^s bther-in* 
law, was found irrevocable ; and the same was found in Sinclair 
r. Purves, 26th June, 1707, M. 11572, in the case of a deposit 
with a third party, for the security of the parentis liferent, which 
was reserved. In both of these cases, however, the children were 
forisfamiliated. There are two other cases which may be con- 
sulted as bearing on this point, but in which the facts are not so 
fully stated that a principle can be satisfactorily derived from 
them, Paul «. Davidson, 29th Feb. 1694, M. 4929, and Robert- 
son's Creditors «. his Children, 10th Feb. 1688, M. 4929. 

A case was decided on appeal in 1829, (5th June, Malcolms v. 
Young, 3 W. and S. 404,) which might have given ground for 
some nice distinctions, had it been fully argued. There was an 
assignation of house property by a father to his sons in /amilia. 
It was recorded only in the sheriff-court books. The sons re- 
ceived the rents. The decision seems to have depended on the 
circumstance that, while they were men upwards of forty years 
old, the father was superannuated ; so that he did not act as the 
head of the family. In a question between the sons and the 
father's creditors. Lord Mackenzie having decided in favour of 
the former. Lord Eldin, who succeeded him as Ordina^, altered 
the decision, and his view was confirmed in the Inner House. On 
an appeal, no appearance was made for the respondents, and, in 
the absence of pleadings, the House of Lords reversed the decision, 
and adopted Lord Mackenzie's view, as his lordship had given 
reasons at length, while no reasons had been given (or the other 
decision. 

Change of Possession. 

A change of possession, palpable to all the world, is undoubtedly 
the most effectual manner in which the conveyance to a child can 
be secured ; and in such a case as where a manufacturing con- 
cern, or a lease, changes occupants, the change of possession, 
founded on a sufficient title, will supersede all questions as to the 
delivery of writs. An illustration of this occurs in the case of 
Miller v, Duncan, 3Ist May 1825, 4 S. 48, where assignation of 
a farm being intimated to the landlord, and sanctioned by him, 
the names in all the carts being changed, the public burdens beins 
charged on and paid by the son, and the sales of produce effected 
in his name, the conveyance was found effectual against the 
father's subsequent creditors. 
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SECT. 2. 

FAMILY SETTLEMENTS IN COMPETITION 
WITH SUBSEQUENT CREDITORS. 

The following propositions are an attempt to embody the doc- 
trines taught in the decisions above cited, and in such others as 
may be found more particularly to illustrate this branch of the 
subject in its reference to (SEyniiy settlements, where they are 
questioned, not under statute, but on the simple ground of their 
being prejudicial to the rights of creditors. 

(158.) Moveables. — No private conveyance of moveable 
property in favour of a chUd, living in familiar will defeat 
the claims of creditors, posterior or subsequent, whether 
it be kept in the parent's own custody or be handed over 
to a third party. 

Besides the cases quoted above, (pp. 116-117,) this principle is 
illustrated in Geddeso. WaddeU, 5th Julv 1836, 14 S. 1084. In 
this case a father, who was solvent, had granted bonds to his 
children by a first marriage, obliein^ himself to carry to their 
account the rents drawn from the neritage that had been left by 
their mother. The avowed object was to do justice to these 
children ; and the parent considered himself under an obligation 
to grant the bond. But he was unlimited fiar of the property : 
the money was not to be payable until his death ; and so it was 
found that the children could not compete with his creditors. 

(159.) Heritage. — A conveyance, by a solvent parent, 
of heritable property to his children, if made real by in- 
feftment, and duly registered, cannot be affected by his 
subsequent creditors, unless the presumption in its favour 
be removed by the parent's continuing in possession, or it 
be from this or other circumstances proved to be intended 
as a fraud on creditors. 

See the cases quoted above, (p. 115,) and particularly that of 
Roseberry. 

It might be inferred, on analogy, that in the case of those 
conveyances of moveable property which require the proprietor- 
ship and all transferences to be publicly registered, e.g. shares in 
joint-stock companies, a conveyance will be valid against subse- 
quent creditors, on the same principle on which a registered real 
right to land is valid. 

(160.) Registration, not for publication but for mere 
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preservation, will not make a deed effectual against credi- 
tors, if it be in other respects a latent deed to their pre- 
judice, which they are entitled to reduce. 

Leokie v. Lockies, 22d Nov. 1776, M. 11581, & v. PreiumpHon, 
App. No. I. See observations on the presumed intention of a 
party registering simply for preservation, in Downie o. Mackillop, 
6th Dec. 1843, 6 S. 180. 

(161.) In the case of patents making conveyances to 
children forisfamiliated, or of other relations making 
alienations to each other, or of persons making aliena- 
tions to those who are not connected with them, the credi- 
tors of the grantor will be entitled to reduce them, only if 
they can prove fraud or latency in the circumstances of 
the case. 

M'Christian v. Monteith, 10th Feb. 1709, M. 493h But the 
circumstances may be such as of themselves to infer fraud, &c. 
withoat additional proof, Blair v. Wilson, 24th Jan. 1677, 
M. 4927. In one case, a conveyaifce by a man in favour of his 
sister and his brother-in-law, was reduced, though infeftment had 
been given. The conveyance was executed two years before 
bankruptcy. Sasine was not recorded until three-fourths of that 
time htui elapsed ; and during the two years the cedent remained 
in possession of the subject disponed, and carried on his business 
in it ; Hamilton'^s Creditors «. Hamilton, 1 1th Jan. 1 682, M. 1 1586. 

(162.) In cases coming under paragraph 161, a deed 
is presumed to be onerous, if it appear on its £em^ to be 
80, and the proof of its being gratuitous lies on the im- 
pugner. 

Trotter «. Hume, 22d June 1680, M. 12561. The presumption, 
that a deed granted to a conjunct or confident person, after the 
insolvency of the granter, is gratuitous, appears, indeed, to be the 
only peculiar privilege which the act 1621, as interpreted by the 
decisions, has conferred on the impugners of deeds. See the next 
chapter. 

(163.) Antenuptial Coniract — By an antenuptial con- 
tract of marriage, a parent may provide to his children 9m»- 
dturi an onerous right, by making their provisions payable 
at a term during his own life. 

Competition, Lyon with Easter Ogle'^s Creditors, 24th Jan. 
1724, M. 8150, 12§09. The provisions in this case opened up to 
daughters, only on the failure of an heir-male of the marriage ; 
but the mother being dead, that condition was purified. The 
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provision was payable at the marriage of each daughter, if it took 
place during tne fiither^s lifetime ; otherwise, on her reaching the 
age of eighteen. That time had not arrived ; but the father be- 
coming msolvent, parties at whose instance execution was ap- 
pointed to pass, raised adjudication, which came in competition 
with the diligence of creditors. It was pleaded, that the circum- 
stances which distinguished this provision from a mere right of 
succession, also identified it with an onerous debt. These were, 
that if the daughter outlived the term of payment, her represen- 
tatives could claim her provision, and that I>efore that penod had 
arrived, she had a claim against her (ather^s estate as a contingent 
creditor. She was found entitled to rank as a creditor. See two 
cases quoted in the reports of the above case, but not elsewhere 
reported. Hamilton v. Tenants of Hags, 21st Feb. 1690, and 
Children t?. Creditors of Sir Robert Preston, 15th July, 1691. 
In Ballingall, &c. v. Hendersons, 31st Jan. 1759, M. 12919, the 
father bv his contract bound himself and his eldest son and heir, if 
he should have one, to pay the portions to the younger children, 
'' to be due and payable to them at their respective majorities and 
lawful marriages, either of them first happening, with annual rent 
thereafter,^^ the children were found entitled to rank. The 
amount of the provision in this case was fixed ; but the father 
had reserved the right of apportioning it among the children. In 
a subsequent case, which was decided in favour of the creditors, 
( Mactavish'*8 Children v. His Creditors, 15th Nov. 1787, 
M. 12922,) the circumstances were not, to first appearance, 
materially different, but the power which the father reserved might 
have enabled him altogether to exclude some one of the children ; 
and though by one clause the provisions were payable on marriage 
or majority, yet there was another, which, by attaching the time 
of payment to the succession and majority of the heir-at-law, 
virtually extended it to a time after the parentis death. In the 
case of Brown v. Govan, 1st Feb. 1820, F. C, (in which the con- 
tract was postnuptial, but being in fulfilment of a prior obliga- 
tion, was held equivalent to an antenuptial contract,) the provi- 
sion to the children was to be paid *' upon [their] attaining the 
age of majority, or being married ;^ but it was afterwards speci- 
fied that the payment was not to be made till twelve months 
after the father'^s decease, and was not to bear interest while un- 
paid. On this the children were infeft ; yet it was found that 
they could not compete with the creditors. 

it is proper to state, that in the subsequent case of Henries, &c. 
V. Brown, 9th March )838, 16 S. 948, this decision was called in 
question. The principle, however, on which it was questioned 
was apparently, not wnether the grounds upon which, as above 
set forth, the decision proceeded justified that decision, but 
whether there was not another element which should have been 
taken into consideration, — this element being the constitution of 
a trust. " There were words, indeed,^ said the Lord Ordinary 
(Fullerton,) " in the marriage contract in that case, which aa- 
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mitted of the construction that the mother was to be infeft in trust 
for the children. Bat these expressions were b^ no means unam- 
biguous ; and looking at the report of the opinions of the judges, 
the question seems to haye been considered as one dependent on 
the obligation to infeft, and the infeftment taken by the children, 
without an; reference to the specialty of a trust supposed to have 
been created in the person of the mother.**^ It would appear, 
however, that such doubts have been cast on the propriety ot this 
decision, that it would be by no means safe to consider it a pre- 
cedent to the full extent, that ^juB erediti cannot be conferred by 
infeftment in such circumstances, without the intervention of 
trustees. In the case of Herries, in an opinion returned by 
Lords Meadowbank, Corehouse, FuUerton, Moncreiff, Jeffrey, 
and Cockbum, there is the remark, *^ We think it possible to 
take a distinction between that case and the present, ibunded on 
the ambiguous and blundered terms in which the deed was exe- 
cuted. But it is unnecessary to do so, for the decision was pro- 
nounced by the narrowest possible majority, reversing the judg- 
ment of Lord Pitmilly, who was the ordinary.'" 

In the case of Browning v. Hamilton, 25th May 1837, 1 5 S. 999. 
where the obligation in the marriage contract was, that in the 
event of there being children of the marriage *' alive at the dis- 
solution thereof,^' their father and his heirs were bound to dis- 
pone to them certain subjects, advantage was taken of the cir- 
cumstance, that the death of the wife before the husband would 
be legally ** a dissolution ^ of the marriage, to plead, that as the 
obligation cave a claim which might have been prestable against 
thefather during his lifetime, his representatives were bound to 
fulfil it. The husband''s father was a party to the contract, and 
it was thence pleaded, that the provision to the children was ^' an 
inherent condition of the title under which he held the lands ; '^ 
the condition was not inserted in his sasine, however, and it was 
not allowed as a claim in competition with subsequent real credi- 
tors, though it would have founded a preferable claim against 
gratuitous alienations. 

(164.) In an antenuptial contract of marriage, a parent 
may likewise provide to his children nascituri an onerous 
right by conveying property to trustees for their benefit. 

Bushby v. Renny, 23d June 1825, 4 S. 110. In this case the 
father had reserved the power of apportioning the distribution, 
but 2k jus erediti was held to be established from the trustees being 
infeft. The question, however, how far the infeftment of trustees 
can confer in a marriage contract a jus erediti in favour of the 
children when the provision is not to be payable until the father^s 
death, was investigated at great length, and with much attention, 
not only at the bar but on the bench, in the case of Herries & 
Others v. Brown & Others, 9th March 1838, 16 S. 948. In this 
case, on an entail and a trust disposition for the toanagement of 



Ch. I. § 2. FAMILY SETTLEMENTS. 123 

the estate and the payment of creditors, (both these deeds creating 
incidental questions which had only a collateral reference to the 
subject under consideration,) there followed a marriage contract, 
in which Ranald George Macdonald, in consideration of the sum of 
^10,000, as tocher paid on the part of the wife, bound himself to 
infeft certain parties, as trustees for her interest, in an annuity of 
«£^2000, &;c. and to infeft other parties (the Marquis of Lothian 
and Lord Valletort) '^ in the lands and others herein after con- 
veyed, in security, and for the more sure payment of the sum of 
.£^20,000, of good and lawful money foresaid, which the said R. 
G. M. hereby binds and obliges himself, his heirs and successors, 
to pay to the children of the said marriage, if there shall be more 
than one besides the heir who shall succeed to the lands and es- 
tates herein after conveyed, payable at such times and in such 
proportions as the said R. G. M. shall appoint, by any will or 
other writing to be executed by him ; and failing such appoint- 
ment, the same shall be payable within six months after the death 
of the said R. G. M. and shall be divided equally among such 
younger children ; and of the sum of <f 10,000, money foresaid, in 
ease there shall be only one child of the said marriage besides 
the heir who shall succeed to the said lands and others, payable 
to such child at such time, [&c. as above ;] which provisions and 
provision to younger children and a younger child, shall bear in- 
terest at the rate of <f 5 per centum, per annum, from the day of 
the death of the said B. G. M.^^ The provisions were declared 
to be in full of all legal claims. The precept of sasine was in cor- 
responding terms, and the parties were inteft accordingly. An 
action of declarator was raised by subsequent creditors concluding 
that the trustees under the settlement had '' no claim as onerous 
creditors of Macdonald, to entitle them to compete or interfere 
with the diligence of the pursuers.**^ On advising the cause, the 
judges of the first division directed a hearing in presence, in con- 
sequence of an apparent incompatibility between the case of 
Brown, (see p. 121,) decided by the second division, and that 
of Bushby, (see p. 122,) by the first. An elaborate opinion 
was returned by Lords Meadowbank, Corehouse, Fullerton, 
MoncreifiT, Jeffrey, and Cockbum. Thev stated, that it could 
be traced as the policy of the older law, that in all circumstances 
children had, unaer marriage contracts, not a jus crediti^ but a 
mere spes successionis, a view carried to the extent that " a cau- 
tioner, for the obligation in the contract, was found not liable to 
the children, because, although his obligation was conceived in 
their favour, yet, as representing their father, they were bound to 
relieve him.**^ It was observed, that as there seemed no principle 
in the law of Scotland on which it could be maintained that a 
father might not give to his children nascituH as to other parties, 
an obligation on which they could found a jus crediti^ the prac- 
tice was generally thrown upon the principle of feudal law, that 
the fee cannot be in pendente^ and that as the father cannot be 
bound to denude himself during his life, he must be looked upon 
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as fiar while the children can only claim as substitutes. It was 
observed that the poverty of the country rendered it inexpedient 
at that period for people to tie up their property so as to prohibit 
their employing it for the advantage of ttieir families, and that the 
law could not on the one hand allow the parents the free disposal 
of it, and on the other protect it for tne children against the 
parentis creditors. But instances were mentioned, which showed 
that the enabling the parent by suitable means to establish 2k jus 
crediti in favour of children nascituri was not inconsistent with 
the spirit of the law, and among these a case was mentioned 
which may be found recited in Gordon v. Sutherland, 3d June 
1748, (M. 12915,) in the terms following:— "The husband be- 
came bound to join the sum of 3000 merks, with 17000 merks of 
portion received with his spouse, and to lay out the same upon 
good security to himself and spouse, and longest liver, in conjunct 
fee and liferent, and to the children of the marriage in fee ; and 
how often the sum should be uplifted, that he should so often re- 
employ the same in the above terms. The man having died bank- 
rupt, action was brought against him by the cautioner, who was 
bound with him in the contract. His defence was, that the obli- 
gation barred only gratuitous deeds, and was no impediment to 
the husband from laying out the money upon trade, though it 
should be sunk thereby. But the court found the import of the 
obligation to be, that, in all events, this sum should be secured to 
the children of the marriage, and therefore sustained action 
against the cautioner for replacing the sum.^ Their Lordships 
having found from the analogy of this and other cases, that a 
security might be created in favour of the children of a marriage 
in such a case as that which was before them, proceeded to in- 
quire, whether such a security had been properly created in that 
case. They then proceeded, — 

** It must be evident at first sight that this is not the case of 
a simple unconditional provision of a sum payable to younger 
children at the fathers aeath, in which the presumption of mw 
would operate (contrary to the apparent terms of the obligation,) 
that the (ather was to be laid unaer no restraint with regard to 
the disposal of the sum, and that the children were only to have 
a hope of succession. On the contrary, the obligation is qualified 
with conditions which necessarily import that the father was to 
be laid under restraints, and that it was the intention of parties 
that the provision should, in all events, be made effectual to iho 
children. Suppose it had been stipulated that the children were 
to be infeft to tne extent of their provision, when they came into 
existence, or that the father should execute a procuratory for 
infefting his lady for a jointure, and the children for their provi- 
sions, at a period at which it was possible that younger children 
midit exist, that stipulation, in terms of the decision in the case 
of Douglas, would have been construed to mean that a Jus ereditiy 
and not a spes suceessionhy was contemplated. But the present 
case is much stronger than that ; for trustees are appointed for 
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behoof of tlie children from the first, who therefore represent the 
child ren, and whose infeftment is in all respects equivalent to an 
infeftment given to the children themselves after they came into 
existence. Even if the rule were still considered to stand upon 
its old foundation, that the father must have the power of 
disposal, because the fee remains in him until children are 
born, it would not apply to this case, for the marriage trustees 
hold the place of the cnildren. There is no necessity for the fee 
being in pendency for it vested in them from the date of the con- 
tract ; nay, they had a feudal fee in the lands to the extent of 
the provision from the moment the precept of sasine was exe- 
cuted. Suppose there had been any defect in the precept, for 
example, ii the lands had been misnamed, or a wrong tenure 
specined, or wrong symbols appointed to be given, the trustees 
would have had an action against Mr Macdonald, in his lifetime, 
to grant a new precept in proper terms, or, failing the trustees, 
the younger children themselves would have had an action 
against their father to that effect. When the interest of the 
provision is made payable during the father'^s life, the children 
are held not only to have a ;W orediti to the extent of that 
interest, but for the principal also, although not payable till after 
the father^'s death. That decision proceeds on the ground that 
an obligation to pay interest plainly implies an obligation to 
secure the principal for payment of the provision when it becomes 
due. But here there is not an implied, but an express obliga- 
tion to secure the principal ; and it is secured by an infeftment 
in the persons of tlie marriage trustees, which puts them in pos- 
session of the estate to the extent of the provision, and entitles 
them to hold it until the provision is paid. The precept ordains 
that real, actual, and corporal possession of the lands shall be 
given to them for the moi*e sure payment of <f 20,000 to the 
children. Nor is this all ; for not only are the marriage trustees 
infeft for payment of the provision, but when the trust 1811 is 
executed or expires, Mr Macdonald^s own infeftment in the estate 
is expressly burdened with this sum of a£^20,000 in favour of the 
children. How can it be said that he is the unlimited fiar of 
that 0^20,000, or that it is placed entirely at his disposal, when 
it is expressly rendered an encumbrance upon his right of fee ? 

" The case may be viewed in another light. We have seen 
that an obligation to infeft the husband and wife in conjoint fee 
and liferent, and the children nascituri in fee, in a certain sum, 
which unquestionably left the husband the fiar, nevertheless con- 
stituted a JtM ereditij because it was followed by an obligation 
that as often as the husband should uplift the sum, he should re- 
employ it ; and that, consequently, the husband being bankrupt, 
action lay against the cautioner, the court finding the import of 
the obligation to be, ^ that, in all events, the sum should be 
secured to the children.^ But in this case there is a much 
stronger obligation than to employ and re-employ, — for the fund 
is, in effect, placed in the hands of the marriage trustees that 
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they may prevent it from ever bein^ employed except in imple- 
ment of the provision. Nay, there is a double heritaole security 
granted to the children, for not only are the trustees infeft in the 
lands for more sure payment of the provision, but it is stipulated 
that the fee shall return to Mr Macdonald under the burden of 
that provision. So that they have a right to two separate infeft- 
ments for their security, one in the person of their trustees, that 
is, in effect, in their own persons ; and another in the person of 
their debtor, constituting a real burden in their favour. 

" The argument on which Messrs Herries, Farquhar, & Co. 
chiefly rely, and which was also resorted to in the case of Brown 
V. Oovan, is founded on the nature of a rio:ht in security. If it 
be conceded, they sav, that Mr Macdonaluj by becoming bound 
to pay a sum to his children ncucituri at his death, conferred 
upon them no rieht of «wbt, neither did he eonfer ii by becom- 
ing bound to fina security, or by actuallv finding security for 
implement; because an obligation, purely accessorial, cannot 
extend or alter the obligation to which it is an accessory, for it 
is an axiom of law that the cautioner cannot be bound &rther 
than his principal. We think that there is a satisfactory answer 
to that arfi;ument. The obligation in the marriage contract, as 
we have already remarked, confers in t&rminis a right of credit ; 
and it is not so construed only because a presumption arises, 
from the relative situation of the father and his chilaren, that he 
does not intend to restrain himself in the disposal of the sum 
provided, or against any acts, except those of gratuitous or 
fraudulent alienation. But the very circumstance that the 
Sftther binds himself expressly to find,*or does find security * for 
the sure payment of the sum,^ shows the meaning of parties to 
be, that it should in all events be made furthcoming to the 
children, and the extraneous presumption beins removed, the 
obligation is left to take effect, according to the natural and 
proper import of the terms in which it is conceived. Take the 
case that the feither binds himself, in his marriage contract, to 
find personal caution for implement of a provision of this kind, 
or that a person is bound as cautioner along with him in the con- 
tract, it is admitted on all hands that in mc^em practice (though 
anciently it was not so) the cautioner is liable to the children if 
the father should become bankrupt. But if the father^s obliga- 
tion imported nothing more than that he should do no gratuitous 
deed to the prejudice of the children, and if he does no gratuitous 
deed to their prejudice, the implement on his part is complete, 
and consequently his cautioner for implement ought to be no 
further liable. But Mr Erskine observes, that marriage settle- 
ments of this description are ^ effectual against a cautioner who 
has engaged himself in the marriage contract for the father^s 
performance of his obli^tion, for the plain language of that 
engagement is, that he snail make the provision effectual to the 
heir m case the father himself should miV On the very same 
principle, if the father^'s heritable estate is engaged for tne per- 
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formance of the obligation, by an infeftment oyer it, standing in 
the person of the children, or what is precisely equiyalent, in the 
person of trustees for their behoof, the plain language of that 
engagement is, that the provision shall be made effectual by 
means of the infeftment, if the father £eiils to do so out of his 
other means. We can see no distinction in so far as this point 
is concerned, between the obligation of a personal cautioner and 
the encumbrance on an heritable estate. If the encumbrance is 
effectual as security only against gratuitous deeds, the obligation 
of the cautioner snould not extend farther ; and, on the other 
hand, if the cautioner is bound that the whole sum shall be forth- 
coming to the children, the infeftment must, in like manner, be 
ayailaole for the whole sum. If there is any distinction between 
the two cases, we think it is in favour of the children ; for, since 
the infeftment is published by the record, all the arguments 
against ^jus creditt^ founded on the danger of latent rights be- 
tween fatners and their children, on the expediency of freedom of 
commerce, and the power of contracting debt where the whole is 
not duly certiorated of the restraint, are entirely removed. 
Further, there is a great deal more in a real security than in the 
personal obligation of the cautioner, for the provision is actually 
delivered over into the hands of the trustees, since they are put 
into the actual and corporal possession of the lands, to be held by 
them for the use of the children, and, as has been before remark- 
ed, it is the same thing as if the children themselvea had been 
put into the fee of the lands. 

'^ It appears to us that the opinion of Lord Eskgrove, in the 
case of Kedcastle, throws light upon this point* It was strongly 
argued for the creditors in that case, that as the provision was 
not payable till after the father'^s death, it only afforded a tpet 
suecesstanis ; and although interest was payaHe from a term 
which might happen in his lifetime, that action could be compe- 
tent against him only for the amount of the interest, but not of 
the principal, and consequently, that quoad the principal, the obli- 
gation stood in the ordinary situation. Lord Eskgrove observes, 
— ' I am for adhering to the former judgment. Every question 
in a marriage contract, in which children are concerned, is to be 
interpreted favourably for the children ; for marriages, so far as 
children are concerned, are onerous, and entitled to a liberal con- 
struction in favour of the children. If clauses appear, which can 
receive no other interpretation than Skjus iuccesrionis^ there is no 
help for it ; but when a provision is given in terms that bestow a 
jus creditiy and give a ground of action to the children against the 
father, they are as truly onerous as any debt which the &ther can 
be owing. This contract gives a provision to the children ; had 
there been trustees, might not they have pursued the father for 
security i Surely. Iiad the marriage dissolved after the exis- 
tence of two children, then the younger must have had an in- 
terest to pursue for security ; when there is none, they have all 
a joint interest. It is highly proper for the community, that 
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obligations of this kind should be liberally interpreted.^ It was 
inferred in that case, therefore, from the clause with regard to 
interest, that if there had been marriage trustees, they might 
have pursued for a security, on which ground it was held that the 
provision conferred a proper /cm crediH. But in the present case 
there are marriage trustees ; and it is not matter of inference 
that they might pursue for security, because it is expressly con- 
ditioned that they shall have a security; and moreover, the 
security itself is actually given to them by means of an in- 
feftment, the highest of all securities. This, therefore, is plainly an 
a fortiori case, according to the opinion of one of the first legal 
authorities of the last century. 

^' Further, it may be remarked, that the presumption of law 
has been reversed with regard to provisions of this nature, and 
that it is now more in accordance with the present state of society 
and the probable views of parties entering into marriage settle- 
ments. Formerly, it ' was held that contracts of marria£;e are 
favourable and onerous, in so far as concerns the liferents 
provided to wives; but quoad children's provisions, they are 
never reckoned onerous but in competition with the father or 
children of another marriage, and noways restrain or bind up the 
father from contracting posterior debts, but only that he shall 
do no voluntary, gratuitous, or fraudulent deed to their prejudice.' 
And the rubric of the case of Gordon f>. Sutherland is in these 
terms — ' A settlement in a contract of marriage is, in dubioy not 
understood to ^ve more to the heirs nascituriy than a tpes tuccea- 
sionis.'' But the presumption, as laid down by Lord Eskgrove, is 
exactly the opposite. Marriage contracts, he says, ^ in so &r as 
children are concerned, are onerous, and entitled to a liberal con- 
struction in their favour ; and it is only when clauses appear 
which can receive no other interpretation than a jus sucoesnonisy 
that the children are to be denied the right of proper creditors. 
The first presumption was natural, a century and a half ago, when 
Scotland was a poor country, and when, in the ordinarv case, no 
man could well afford to deprive himself of the use of the trifling 
capital that might be in his hands. The reverse is the case now, 
where there are few parties to written marriage settlements who 
do not wish that some provision should be efi^tually secured for 
the benefit of the younger children. Take the present instance. 
It cannot for a moment be supposed, when an English lady of 
high rank and considerable fortune, was marrying a gentleman of 
extensive lauded cfdtates in Scotland, and those too placed under a 
strict entail in fevour of the heir-male of the marriage, that it 
was the intention of the lady, or of her friends and trustees, par- 
ties to the contract, that all the younger children should be left 
totally unprovided for, in case the husband's affairs should become 
embarrassed. And such is the ordinary state of matters in these 
days, well warranting the rule of construction which Lord Esk- 
grove adopted in the case of Redcastle." 

From tnese views, it is a necessary inference, that a sasiiio may 
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coyer an indefinite security, and it would be useful if the extent 
to which this doctrine, which is calculated to open up new views 
of the nature of that deed, might be allowed to be carried into 
practice. In the case immediately under consideration, the 
contingency which stretched the security to its full extent had 
occurred, viz., the birth of more than one younger child. 
The question is thus simple in comparison with what it might 
have been, but the principle of the above <juoted opinion would 
appear to include the case of a contract which enlarges the ex- 
tent of the fund secured, with each addition to the family, and 
its application to such a case would be more complex. Suppose 
that in virtue of the contract the trustees were infeft in the 
very same words of style as those employed in this case, in a sum 
which should be <jf 1000 for each child of the marriage. Here 
the infefbment may cover ^£^1000, or if 15,000, according to 
contingencies ; and in the one case, it is just as real a right, and 
as conclusive against creditors, as in the other. It would be an 
important point to know what are the rights of creditors while 
the contingencies which thus tend to decrease the estate from 
which they have their chance of payment are in progress. It 
would be a legitimate deduction from the above opmion that the 
sasine covers the whole extent of the provisions which the con- 
tingencies may create ; yet few would oe prepared to vindicate a 
practice which, after the birth of the first child, and before others 
are bom, would keep <£^1 4,000 of the &ther^s fortune safe from 
the diligence of creditors, until it should be seen whether children 
will be bom to claim the money. 

The analogy between an infeftment and a cautionary obli- 

fation woula probably be found to fail if carried fully out. 
f by the older doctrine of cautionry it was held so strictly 
an accessory obligation that it could not be brought into ex- 
istence except as supplementary to some other obligation, that 
doctrine has disappeared, for the very imperfection of the prin- 
cipal obligation, (t. e. the imperfection of the legal means of 
enforcing it,) may be the cause of creating the cautionary obli- 
gation, and such seems to have been the view so early as the 
case of Dickson <?. Murray, 18th Dec. 1707, M. 12938. 
It will not be denied that a cautioner, if he choose, may bind 
himself to certain trustees to see the children of a marriage paid 
certain sums, the very reason why such an obligation is sought 
from him being the impossibility of preventing the parent from 
wasting the mnd from which the provision should be paid, by 
contracting debts. It is an old fiction of law, that in those cases 
where the law refuses to support provisions to children against 
onerous creditors, the contraction of debts is held as a revocation 
of the provision. In the case, therefore, of a cautioner having 
bound himself to see the provision paid, there would have been 
some such reasoning in a circle as this. It is true that the cau- 
tioner became bound to pay the children's provision in the case of 
the parent rendering himself unable to do so, by incurring debt. 

I 
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But the parent, by incurriDg debt, has tanto cancelled his own 
obligation. The cautioner's obligation is but accessory to the 
parent'^s, and when that is cancelled, the cautioner's is cancelled 
also. Therefore, the obligation of the cautioner, intended for 
the purpose of securing the children against the effect of the debts 
of tneir parent, becomes cancelled whenever those debts are in- 
curred. As elsewhere stated, (p. 117,) this fiction is cumbrous 
and antiquated, and the later decisions do not seem to acknow- 
ledge its existence. 

There may be this much of analogy between a cautionary 
security and a real security, that neither of them can be so 
&r indefinite as not to be limited beforehand, either by a speci- 
fication of the amount to be covered, or by the fixing of some 
criterion by which that amount is to be ascertained. Undoubt- 
edly, however, it is not inconsistent with the principle of the 
former to be increased according to some pre-arranged ratio, bv 
each one of a succession of contingencies, as in the case of a bank 
agent. Unless in so far as they are struck at by the act 1696, 
real securities may certainly be granted, the exigible amount of 
which is not fixed ; but it is necessary, or at least is understood by 
the older law to have been so, that the limits to which it can be 
exigible must be fixed. It is, perhaps, not usual to grant 
unlimited cautions for the intromissions of responsible persons ; 
but there is no law against such a cautionry. The incompati- 
bility of a sasine to cover any such obligation will be at once 
perceived ; yet if sasine can be taken to trustees for a certain 
sum in favour of each one of an unlimited number of children, 
there is no difference in the principle of the two cases, though 
undoubtedly there would be a practical difference in the circum- 
stance, that it would be easy, from the known course of nature, to 
name bounds which could not be exceeded, in the latter case. In 
the old litigations as to heritable securities for cash credits, 
before they were legalised by the Sequestration Act, independently 
of objections under the act 1696, the bench seemed to look on 
such ambulatory securities as not compatible with the nature of 
an infeftment. In Pickering v. Smith & others, 16th Jan. 1788, 
M. 1 155, it was observed from the bench, '^ So salutary an enactr 
ment [the act 1696] ought not to be narrowed in its construc- 
tion. Far from introducing any innovation, it does no more 
than confirm the doctrine of our feudal law. The loan of the 
mone^ was essential to the constitution of the right in question. 
But it is absurd to conceive this right continually fluctuating 
between existence and non-existence, according as the money, 
during the currency of the cash-account, should have been paid, 
repaid, and paid again ; the creditor being, of course, the vassal 
one day, — tne next, not so, — the third, a second time vassal, — 
and so forth.'' If a case such as that under consideration, be not 
subject to the fluctuations which thus affect the original debt in 
a cash credit, it has another characteristic which seems to make 
it more uncongenial to the nature of an heritable security, than 
any thing for a cash credit can be. In a cash credit the ultimate 
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ernn which the security can in any circumstances coyer, is at all 
eyents determinate. In case of an infeftment of trustees in 
fayour of children fuucituri^ it must be considered indeterminate 
from the beginning, unless (what will hardly be maintained) it 
be from the beginning a secority coyerine the utmost amount 
that the existence of any giyen and physically possible number 
of children existing of the marriage could bring as claimants on 
it. Before concluding the notice of this case, it may be men- 
tioned, that BO early as the case of Marjoribanks «. Marjoribanks, 
Feb. 1682, M. 12891, which was decided against children natei" 
turi represented by trustees, (or persons at whose instance execu- 
tion was to pass,) it was noticed on the bench, that if there had 
been an infeftment in fayour of the children, the question would 
haye been more doubtful. 

(165.) By an antenuptial contract of marriage, a pro- 
yisioa may be made onerous in fayour of children nasci^ 
turi, by making interest run from a point of time which 
may occur during the lifetime of the grantor. 

M^Kenzie^s children v. Chalmers, BelPs Cases, 404. Here 
the husband receiyed a marriage portion with his wife. The 
parties to the contract were the parties about to be married and 
their respectiye parents. The proyision was to younger children, 
*' to be diyided among them in such manner as the said Kenneth 
M^Kenzie [the bridegroom] shall think fit by a writing under 
his hand ; and failing sucn diyision, to be distributed among 
them equally ; the said proyision to be payable only at the 
father'^s death, and to bear interest from the majority or marriage 
of said children, whicheyer of them shall first iiappen ; the said 
K. M. and his jfbresaids being always obliged to giye the said 
children edacation suitable to their station ; and to maintain 
them at bed and board aye and until the period at which the 
interest upon their proyisions shall fall due and be payable.**^ The 
children claimed in a ranking and sale. The case was fully 
argued, and is yery amply reported. It was pleaded for the 
creditors that, '* if a clause, forpayment of interest at majority 
or marriage, which is the single point specially founded on, 
should be sufficient to take the case out of the rufe, an easy way 
will be found for a man to proyide for his children though he 
should spend his estate, and in eyery ranking these claims will 
start up in formidable opposition to the just and lawful creditors, 
and altnough they coula not haye disquieted the bankrupt, they 
may ruin his creditors.^^ 

(166.) When a third party joins in an antenuptial 
marriage contract, if any right or priyilege of a party be 
giyen up, or any engagement be come under in consider*- 
ration of the obligations on his part, these obligations 
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coDstitate a jus crediti, though they should not be pres- 
tible until after his death. 

Gordon v. Murray, 9th Feb. 1833, 11 S. 368. In a contract 
of marriage the bride^s £ftther, (who in the ratio of the decision 
was considered a third party,) had bound himself and his repre- 
sentatives to pay to the married couple a sum of money within 
twelve months after his decease, the sum to be lent out on heri- 
table security, and the bond taken to the married couple in life- 
rent, and to the children of the marriage in fee. As a counter- 
part (it was maintained) of this obligation the husband had in 
the contract provided his wife with an annuity in the case of her 
surviving him, and she had renounced all claim against her 
father^s estate for Isffitim. The obligation was found onerous to 
the extent of being ranked as a debt to the daughter in liferent, 
and her children in fee. The Lord Ordinary (Moncreiff) in a 
note observed, ^* The onerous contracting is direct : all the 
parties interested — the husband (a stranger) for himself^ the wife 
for herself, and both for the children, are third parties quoad the 
granter of the obligation ; and he transacts with them for the mar- 
riafi;e, and for the counter obligations, as directly and onerously 
as he might purchase any other benefit to himself, and grant a 
post obit bond for the price. The trustees'* counsel admitted, 
that if such a provision were made by the uncle of the lady, he 
could not deny that it would be an onerous debt. But the cir- 
cumstance of the third party transacting being her father, does 
not seem to alter the onerous character of the transaction itself.^ 
This important case clearly settles the two points, 1st, that a 
marriage contract may be so framed that a third party may 
embody in it a provision for the children of the marriage, which, 
though not payable until after his death, shall constitute a debt 
a^inst his estate ; 2d, that to this end evenr person other than 
the parties about to be married to each other, is a third party. 
It cannot be distinctly collected, however, what precise terms are 
necessary to accomplish this end. In the first place, it is not 

Site clear that the circumstance pleaded by the daughter, viz. 
e renunciation of her leyitim^ was the ground on which the 
court viewed the transaction as onerous ; although it would 
appear to have had some weight, for Lord Glenlee remarked, 
" Now, here the daughter was about to be forisfamiliated, and 
she renounces her legitim. I have no doubt that was an onerous 
agreement. If a party onerously contracts with his child for the 
discharge of her legitim^ it is just as much an onerous cause as the 
renunciation of the lease in Thomson^s case,**^ (see below, p. 133.) 
But supposing it to be thus fixed that to make the obli^tion of 
the thira party onerous, there must be some counter obligation 
(such as the renunciation of the legitim in this case,) on the part 
of the party benefiting, it cannot be clearly deduced what specific 
obligation, other than the precise one to which the decision 
applies, would implement this requisite. In illustration of this 
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sabject, the case above alluded to of Thomson v, Gourlav, IHh 
May 1824y 2 S. App. 183, may be consulted. Here a son nad re- 
nounced a lease and some other claims against his father. Amons 
the other considerations which he received for doing so was a bona 
for ^4000, payable after the feither^s death to him, in trust for the 
children of a marriage he was about to enter on. The father 
was solvent when he granted the bond, but became afterwards 
bankrupt. The son was found entitled to rank on his estate. 



CHAPTEB 11. 

RIGHTS OF CREDITORS UNDER THE ACT 1621. 
SECT. 1. ALIENATIONS BY INSOLVENT PERSONS. 

(167.) At the instance of any creditor pursuing for a 
just debt, ** all alienations, dispositions, assignations, and 
translations whatsoever, made by the debtor, of any of 
his lands, teinds, reversions, actions, debts, or goods 
whatsoever, to any conjunct or confident person, without 
true, just, and necessary causes, and without a just price 
really paid, the same being done after the contracting of 
lawful debts to true creditors," are to be declared null. 

1621, c. 18. 

(168.) Insolvency. — The " being done after the contrac- 
tion of lawful debts," has been held to refer only to acts 
done when the actor is ^^ insolvent ; " and in reductions 
under the act, it is necessary to libel insolvency at the 
date of the transaction sought to be reduced. 

An action was dismissed which, though it libelled in general 
terms insolvency, did not specifically state the existence of insol- 
vency at the time of alienating. Wood f>. Dalryraple, 4th Dec. 
1823, 2 S.555. According to the phraseology of the enacting 
part of the statute, an alienation is struck at if made " after the 
contracting of lawful debts ; ^"^ and it was naturally inferred that 
if gratuitous, it might be reduced by a creditor who could not 
obtain satisfaction urom the grantor's estate, although the defal- 
cations which preyented him from obtaining payment had arisen 
subsequently to the alienation, provided there had been debts 
contracted before it. It was decided, however, in a case which 
occurred a few years after the date of the act, and when the 



dvYor and bankrupt, although they were not i 
the precise acceptation now held by the latter, 
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object it was intended to serve mast have been fall in the view 
of the court, that contracting lawful debts meant incurring obli- 
gations which the creditor cannot meet ; and that the term did 
not, according to its modem popular ac-ceptation, apply to pecu* 
niary obligations which the debtor was able to meet, but of which 
he delayed or resisted the fulfilment. In the case in question, 
Durie reports, among a multitude of other points discussed, the 
following : — *^ In this process it was found, that a disposition) 
albeit made without a cause onerous by the debtor, after he was 
debtor to his preceding lawful creditors, could not be found as 
coming under the act of dyvory, except the debtor who disponed 
had been dyvour; for he not being bankrupt then, the prior 
creditor could not, upon that act, then quarrel the posterior 
right, made etiam sine causa onerosa,''* Borthwick v. Goldilands, 
5tn March 1629, M. 914. The use on this occasion of the words 

then employed in 
', seems to indicate 
an understanding that the inabifity to meet the demands of 
creditors must have been public and notorious. In a case which 
occurred a few years afterwards, there was still a reference to 
some public evidence of bankruptcy, and it was found that the 
gratuitous cedent '' not being bankrupt, but being able to pay all 
his debts in lands and goods, might lawfully, eof causa stmpUcU 
dimationUy effectually grant this mfeftment, albeit he was then 
debtor to his creditors."" Garthland «. Ker, 6th March 1632, 
M. 915. In the next reported case in 1675, the law appears to 
have been by no means in a settled state, for it is uiged on the 
one hand, that all gratuitous deeds are reducible where creditors 
have an interest to reduce them ; and on the other, that the 
bankruptcy of the grantor is requisite to justify the reduction. 
It was Tound, after much discussion, ^^ that debtors might dispose 
of a part of their estate by way of gift, and without an onerous 
cause, if they retain as much and more than would satisfy their 
creditors." Clerk r. Stewart & Watson, 80th June 1675, 
M. 917. See M'KeU «. Jaroieson, 10th Nov. 1680, M. 920; 
Creditors of Dewars, 22d Deo. 1710, M. 923. In A. t^. B. 17th 
Nov. 1837, F. C. an accountants report on the state of the cedents 
funds, showing that the assets exceeded the debts, settled the 
question of solvency. 

(169.) A gratuiton^ alienation will be struck at, if, by 
the addition which it would make to the prerioas obliga- 
tions of the granter, it makes him insolvent, although, 
immediately before granting it, his debts did not reach 
the extent of insolvency. 

ISt. 9. 16. See M*Kenzie f>. Fletcher, 16th Jan. 1712, 
M. 924; Queensberry 9. Mouswell, 6th and 6th Jan. 1777, 
M. 961 ; Clerk t?. Stewart, 30th June 1676, M. 917 ; Spence 
r. Creditors of Dick, 10th Jan. 1694, M. 1017; and the other 
cases on this act which are generally applicable to alienations of 
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land, and bear that the alienation is ^ood if the granter have 
retained enough to pay his lawful debts. It was held at one 
time that he must have possessed heritable property suf&cient for 
this purpose. In the case of Callander 9. M'Kell, 10th Nov. 
1680, M. 932, the court first decided that the alienation should 
be reduced, unless it were ^' proved that the father disponer left 
a visible estate, not in personal bonds or money (for that may 
be daily altered) but in neritable rights sufficient for payment of 
the pursuer^s debts libelled; . . . but the Lords altered 
this afterwards, and only required a visible estate quomodo- 
cunquey A like principle was brought out in M^Kell v. Jamieson^ 
10th Nov. 1680, M. 920. Afterwards, in 1688, it was decided 
in the case of a provision to younger children, ^* that the father 
could not secure the children's provision by infeftment upon the 
land estate, and leave the creditors to expiscate and seek for the 
moveable estate.*" Mouswell 9. Queensberry, 20th July 1688, 
M. 932. The question appears not to have again occurred ; but 
in the later cases it seems to have been taken for granted that it 
is on the question of solvencv alone, and not on the nature of 
the free estate, that the valiaity of the alienation depends. See 
Meldrum 9. Kinnier, 11th Dec. 1717, M. 928; Ballantyne 
9, Dunlop, 17th Feb. 1814, F. 0. The decisions, however, leave 
many questions in relation to this subject in an unsatisfactorv 
state. Thus it seems not clear whether an alienation whicn 
would make the granter insolvent is reducible aimpliciter^ or only 
to the extent to which it would have exceeded the grantor's clear 
estate at the time of granting. In one case, (Deas v. FuUerton, 
7th Dec. 1710, M. 921,) " the Lords preferred the executor- 
creditor, and reduced the assignation, not simplv, but in so far 
as it prejudged him.'' But the question upon which this was put 
was, not how much clear estate tne cedent had when he assigned, 
but how much remained over at the time of the creditor's action. 
The case was full of specialties, and the court, without founding on 
any general principle, seemed to think that there were attempts 
to 'keep the available funds out of the way, (the cedent being 
dead,) and that the simplest way of doing justice, was to give the 
creditor access to the assignation. In a still older case, (Credi- 
tors of Tarpersie 9. Kinfawns, 18th Dec. 1678, M. 900,) the court 
interfered in a similar manner for the protection of creditors. The 
insolvent had conveyed his estate to nis uncle, for the purpose of 
favouring particular creditors. The disposition was reduced to 
the extent of admitting all the creditors who had not been 
favoured, to claim to the amount they would have received if the 
creditors had been all ranked /7anjpa«9tf. It must always be kept 
in view, in attempts to deduce a principle from old decisions in 
such a question as the present, that the court was much more 
frequently occupied in finding out the means of giving redress 
against frauds, which a strict interpretation of the law could not 
reach, than in following out any definite principles applicable to 
all cases. It would frequently occur that, while the debtor was 
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perfectly solvent after hayms granted a conveyance to a conjunct 
or confident person, the subject so conveyed was the only part of 
his estate to which the creditor could get access, and that the 
conveyance was distinctly designed to baffle them. Against a hard* 
ship which could hardly now occur, — and as to which, if it did 
occur, the court, from its stricter system of pleading, could not 
now interfere, the judges of the seventeenth century were always 
anxious to give redress. 

(170.) — It follows, from the above principles, that insol- 
vency occarring subsequently to the sdienation, and from a 
change of circumstances, {e. g. from the failure of an ap- 
parently sound source of income, depreciation of stod^ 
&c.) will not affect the alienation. 

Although there can be little doubt of this as a general prin- 
ciple, its application to practice is involved in some obscurity, 
ansing out of the questions as to the presumptions on the subject, 
to be presently considered. '^ The subsequent depression of the 
funds, says Professor Bell, ^^ or the fall of markets for land or 
goods, will afford a good answer to the question of insolvency^ 
where, on a fair reckoning of the estate, as at the date of the 
deed, the debtor was solvent.^ But ^^ no rights merely tn tp&i 
(as expectations of succession,) can be taken into account in reck- 
oning solvency or insolvency^ however immediate the succession 
may seem to be, and although, ex etentu^ the debtor has actually 
succeeded, unless by such succession the debtor has been restorea 
to solvency,^ (2 B. C. 193.) Apart from these two cases, how- 
ever, there are many others connected especially with the fluctu- 
ation of commercial enterprise, as to which the want of any series 
of recent decisions on the act, deprives us of fixed principle. It 
does not appear in conformity with the spirit of the law, that a 
man engaged in large and fluctuating speculations, such as marine 
insurance, the corn-trade, the indieo trade, &c. should, at a 
moment when he may have a large b^Ance of profits in his favour, 
be entitled, leaving creditors unpaid, to remove a portion of his 
funds from the operation of their diligence, while with the re- 
mainder he proceeds with speculations which speedily reduce him 
to bankruptcy. In some of the older cases, indeed, a superven- 
ing bankruptcy seems to have been sufficient ground for reducing 
the deed. Thus, in Stuart v. Robertson^s Bairns, 10th Feb. 
1688, M. 969, " the lords preferred the posterior creditors, though 
the debtor was no trading merchant, and was not bankrupt at the 
granting of the bonds of provision, he being now bankrupt by 
eautionry i^ but the latency of the deed seems in this case to have 
actuated the court in its decision. See Kilgour v. Thomson, 
16th Feb. 1628, M. 910 ; and see above, p. 115, It is stated by 
Professor Bell, '^^that wherever the debtor is insolvent at the 
time of the challenge, there is a legal presumption of insolvency 
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at the date of the deed, if granted to a conjunct and confident 
person, and challenged by a prior creditor/^ (2 B. C. 193 ;) but 
it is to be regretted that this rule, so conformable with the spirit 
of the statute, is scarcely supported by decisions. In the case 
referred to in support of i1^ Creditors of Cult f>. the Younger 
Children, 5th Aug. 1783, M. 974, the provision was to youneer 
children, and accrued as at the date of tneir father^s death. Ihe 
question at issue was, whether he died solvent or insolvent, the 
estate having turned out to be insolvent two years after his 
death. The ratio of the decision was, that having been so found 
insolvent, it remained for the children to instruct that this insol- 
vency was not the natural result of the state in which the 
deceased left his property, but arose out of the proceedings of the 
creditors. The interlocutor found, *' that the creditors were 
guilty of no culpable neglect, in not doing diligence sooner for 
their debts : also find, that there is now confessedly anf insuffi- 
ciency of funds belonging to the late William Wardrobe, for pay- 
ment of his debts ; and that the younger children of the said 
William Wardrobe have not produced sufficient evidence to show 
that their father'^s estate in Scotland, at the time of his death, 
was sufficient to answer the debts he then owed, and their provi- 
sions."^ The presumption, therefore, was merely to the extent 
that the deceased^s estate being found insolvent soon after his death, 
was so at his death, and was merely in favour of the honesty and 
diligence of those who had intromitted with the estate. From 
such a presumption, it is clear that no rule can be drawn appli- 
cable to the case of a living insolvent who has had the free use of 
his own property ; and there are some cases which lean towards 
the doctrine, that though the grantor be insolvent at the time 
when the alienation is challeng^, it is necessary to instruct that 
he was so also on the occasion of executing it. The case of Bal- 
htntyne 9. Dunlop, 17th Feb. 1814, F. C, was that of a father 
granting a provision to the mother of his illegitimate children, 
who was held to be a conjunct person. Three years after grant- 
ing it, he executed a trust-deed for behoof of creditors, and he 
died insolvent. The Lord Ordinary allowed the bond of provi- 
sion to rank ; and on a reclaiming, the Justice-Clerk (Boyle) 
observed, '' that if evidence of DcUr^jde^s imohency had beenprth 
ducedy he would have doubted of the interlocutor, (of the Lord 
Ordinary,) but it was not clearly made out that he was insolvent.^ 
In the case of Mansfield «. Stuart, 13th Feb. 1833, US. 389, the 
Lord Ordinary'^s interlocutor, which was adhered to, found an 
alienation not challengeable by the trustee for the creditors, ^^ in 
respect he does not allege that he is trustee for any creditor prior 
to the date of said bond, and that he does not undertake to prove 
tiiat at ihe time of granting it Mr Stuart was insolvent.^ In old 
cases, however, m which it seems to have been generally known 
that the only property which the insolvent could possibly possess 
was land, the question whether the insolvency went back to the 
time of the alienation, seems to have been inferred from the state 
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of matters at the time when it was challenged. i^idtfBlaokbarony^&c. 
V. Pitmedden, 10th Feb. 1716, M. 972. In M'Lierie v. Glen, 5th 
Dec. 1707, M. 12563, the extent of the alienation, which nominally 
covered a larger estate than the cedent could by any rational in- 
ference have possessed, seems to have been a ground for inferring 
insolvency. In the case of Holwell v. Cuming, 31st May, 1 796, 
M. 11583, in which, however, the " decision was rested chiefly on 
the general presumption pleaded for the pursuer,^'* (the presump- 
tion that the deed was undelivered,) *^ the insolvency of Captain 
Wedderburn, which, in the eirounuiaficeB of the ccue^ was to be 

S^resumed retro to the date of the bond, was mentioned as one 
bundation.^^ Thus, it does not appear to have been held ^pre- 
tumptio juris that the insolvency was to be presumed retro ; it 
was only held a presumption in the oiroumttanees. In the case of 
Spence 9. Creditors of Dick, 2d Dec. 1692, M. 1014s in which 
the decision was founded on another principle, it is laid down as 
an admitted principle by the reporter, (Fountainhall,) " though 
in law every man is presumed solvent, and not bankrupt, yet 
when a man dispones his land to a near relation, it is presumed 
that it is omnium bonorum, unless it be instructed that he had a 
farther estate beyond that which is disponed.^^ If this, however, 
were held to contain an accurate view of the law, it would autho- 
rize the inference that all deeds to conjunct persons wte preeump- 
iionejurisy conveyances of the granter^s whole estate necessarily 
inferring insolvency, unless there be proof of the contrary. This 
presumption appears to have been raised on a limited view of the 
purposes of the act ; a view limited, at least, in comparison with 
those to which it has been generallv applied. It seems to have 
been supposed that the act was only intended to strike against 
fraudulent conveyances to those near relations for whom the 
grantor would wish to provide, to the prejudice of his creditors, 
and to whom, it was tnence inferred, that he would convey his 
whole estate. The act, however, strikes against alienations to 
those parties who, by their position, will be presumed likely to 
serve the debtor, to the premdice of his creditors ; in short, to 
act as trustees for him ; and it is in this spirit that it attacks 
every act by which the debtor conveys away any portion of his 
estate to conjunct or confident persons. 



SECT. 2. 

ALIENATIONS TO CONJUNCT AND CONFIDENT 

PERSONS. 

(171.) The alienations struck at by the act 1621, are 
such as are made to '' conjunct and confident persons,'^ 
or, as they are more specifically described in the preamble, 
'' wives, children, kinsmen, allies, and other confident and 
interposed persons." 
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(172.) Conjunct Persons are relations, within certain 
limits; and the degrees of relationship which form a 
statutory ground for the declinature of a judge, have been 
referred to as the criterion ; but it has not been precisely 
fixed by the decisions. 

Eiibauk «. Adamson, &c. 8th Feb. 1712, M. 12569. The 
statute regulating the declinature of judges, is 1681, c. 13. By 
this rule, the term will include not only parents and children, 
and brothers and sisters, but fathers-in-law, sons-in-law, brothers 
and sisters-in-law, uncles and aunts, and nephews and nieces. See 
Skeen v. Betson, 17th Jan. 1632, M. 896; Hume v. Smith, 5th 
July, 1673, M. 899; Tarpersie's Creditors r. Kinfawns, Dec. 1673, 
M. 900; Kolston «. Weir, Nov. 1682, M. 902; M^Kenzie v. 
Fletcher, 15th Jan. 1712, M. 924; Brown & Others v. Murray, 
6th July 1754, M. 886. 

These cases are in general, it will be observed, of earlier date 
than the statute as to judges. In one case, at least, the rule 
has been treated as wider tnan that regarding the declinature of 
judges, and as identical with that of the prohibited degrees in 
marriage, whether bv relationshijp or affinity, — Mercer «. Dal- 
gardno, 19th Dec. 1694, M. 125o3. It has been found, however, 
that uncle and nephew by affinity are not conjunct in relation to 
each other ; that is, that a wife^s uncle, or the husband of an 
aunt, is not conjunct, and vice versd. Elibank v. Adamson, &c., 
8th February 1712, M. 12569.— It maybe doubtful whether the 

?[uivalents of these are forbidden degrees in the law of marriage, 
he husband of a wife^s sister has been found not to be conjunct. 
M'Oowan t. M'Kellar,24th Feb. 1826,4 S. 498. It has been found 
that a cousin-german is not a conjunct person, M^Dowal v, Ful- 
lerton, 8th June 1714, M. 12569. In 1679, Fountainhall re- 
ports that this question was much debated, and that the leaning 
was to consider the cousin conjunct, (3 B. S. 314.) In Sinclair 
9. Dickson, 22d June 1680, M. 12562, a cousin seems to have 
been considered conjunct. The mother of an illegitimate child 
has been held conjunct to the father, Ballantyne v. Dunlop, 17th 
Feb. 1814; perhaps it would be more accurate to call such a per- 
son '^ confident.^ See below. 

(173.) Confident Persons^ are such as are connected 
with the granter of the deed in the relation of superior 
or inferior, of employer and employed in business trans- 
actions, or of partnership in business ; but there are no 
means of making a general rule for ascertaining what 
classes of persons are confident, independently of the cir- 
cumstances of each case. 

The object of the act was in the first place to strike at all gra- 
tuitous deeds wanted by a man in favour of those who, either by 
their relationship towards him, or by a common interest arising 
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from their connexion in business, might be persons on whom the 
insolvent could rely, as having an interest in £ftTour of himself 
and adverse to his creditors at large. At the time when the act 
was passed, there could have been little difficulty in pointing to 
one man as confident to another ; for society bein^ more gene- 
rally divided than it is at present into superiors and depen&its, 
services were not often distributed among many employers, and 
the very circumstance of receiving pay, constituted the receiver 
the retainer and ^^ confident ^ of tne employer. The Quality of 
being ^' confident ^ must be deduced from a series of circum- 
stances indicative of the connexion between the parties; and among 
these, undoubtedlv not the least important in their influence must 
be those connected with the granting of the deed challenged. As 
persons presumed to be included, Jrrofessor Bell enumerates, — 
'^ Partners in trade, servants, factors, confidential men of busi- 
ness.'*^ (2 B. 0. 187.) It is decided, that ^^ a constituent is not a 
confident person with regard to his factor, though a filter mav 
be with regard to his constituent.**^ Buccleugh «. Sinclair & 
Doual, Dec. 1728, M. 12573. There are few decisions on this 
subject ; it has been found that a party who acts as curator or 
trustee for the illegitimate son of a deceased brother residing in 
his house, is confident. Laing «. Cheyne, J 8th Jan. 1832, 10 S. 
200. The term used in the report is ^' conjunct and confident^^ 
as if the nucleus position were held to partake of the nature ot 
both. It would seem that illegitimate relationship does not 
constitute of itself a conjunct person in terms of the act ; and it 
would produce inextricable confusion to hold that partiid relation- 
ship, added to a partial business connexion, may be added together 
to make up the requisite of the act. Undoubtedly the relation- 
ship of the parties had its influence on the decision, but it could 
only legitimately do so as one of the circumstances indicative of 
the confident position of the elder party to the younger in their 
relative situations as guardian and ward. An intimate friend of 
the father, appointed guardian to the ille^timate child who lived 
in his house, would be in the same position. In the older deci- 
sions there is occasional confusion between the two terms conjunct 
and confident. In Lourie v. Earl of Dundee, 6th Feb. 1663, 
M. 911. a disposition was reduced quoad its gratuitousness, 
'^ bein^ betwixt confident persons, cousins germaii.^ This rela- 
tionship did not, as above remarked, make the parties conjunct. 
In reahty, the statute seems scarcely to have distinguished the 
two classes of persons from each other, but the tendency of the 
decisions necessarily was to require distinct proof of the one qua- 
lity or the other. Trustees appointed by a fiither for his son^s 
benefit have been found not to be confident in regard to the 
latter. Young v. Darroch's Trustees, 23d Jan. 1835, 13 S. 305. 
The trustees had power to withhold the estate till they were satis- 
fied with the son'*s conduct. They gave it up to him, in preference, 
it would appear, to defending against him an action which he 
raised for legitim. The discharge to them was the deed challenged. 
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SECT. 3. 

OPERATIONS TO WHICH THE ACT REFERS. 

(174.) The class of deeds which may be reduced under 
the act are, simply, all alienatious whaterer, conveying 
out of the debtor's possession the property on which the 
creditors might do diligence for their debts. 

In the preamble of the act, the deeds a&;ain8t which it is 
levelled are enumerated as '^ Simulate and fraudful alienations, 
dispositions, and other securities, of their lands, reversions, 
teyndes, goods, actions, debts, and others belonging unto thern.^^ 
Discharge of a debt or obligation, gratuitously exonerating the 
debtor or obligor, is a deed liable to challenge. Laing 9. Cheyne, 
18th Jan. 1832, 10 S. 200. But see Young v. Darroch's Trus- 
tees, as above, where an ineffectual attempt was made to reduce 
a discharge to trustees. Among the alienations which Professor 
Bell presumes to be reducible are, the assi^ation of his liferent 
by an heir of entail, an assignation or sublease by a tenant, and 
an assignation of a policy of insurance. 2 B. C. 191. The ques- 
tion as to the gratuitousness and onerosity of deeds is discussed in 
the next section. A deed which is partly onerous is reducible 
to the extent to which it is gratuitous. Gordon v. Ferguson, 
23d Dec. 1679, M. 1012. Corsan v. Campbell, 25th Jan. 1751^ 
M. 885. Sir Oeorge M^Kenzie cites as reducible some methods 
of fraudulent alienation which could scarcely now occur, such as 
allowing a preconcerted decree to go in absence. Works, II. 8. 

(175.) A payment in money is not affected by the act. 

Bean v. Strachan, 1st Aug. 1760, M. 907 ; Broadfoot v. Leith 
Banking Co. 9th Dec. 1808, F. C. In this case, however, the 
act 1621 does not seem to have been pleaded. Although a direct 
transference of money cannot be affected under the act, it would 
seem that the creditors may have access to any right of property 
acquired for a conjunct or confident person, through money ad- 
vanced by the bankrupt. Anderson v, Neilson 15th June 1826, 
4 S. 717. This doctnne is inferred from the purpose for wliich a 

Eroof was allowed. A father was in treaty for a subject, and, on 
is becoming bankrupt, it was acquired bv his son. On a proof 
on an averment that tne son had obtained the property by his own 
means, and that his father '* did not contribute directly or indi- 
rectly any part of the expense,^ the court decided against the 
trustee for the creditors. See farther, B« 11. Ch. II. § 1. 
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SECT. 4. 
GRATUITOUS AND ONEROUS ALIENATIONS. 

(176.) Presumption of Gratuitousness. — In the caae of 
an alienation coming otherwise within the operation of 
the act, the presumption of law is, that it is gratuitous, 
and it lies on the defender to show that it is onerous. It 
will not defeat the presumption that the deed itself bears 
that it is for an onerous cause. 

Aiddoch V. Younger, 9th March 16S9, M. 12554. Hanulton 
r. Bovd, 16th July 1670, M. 12555. Whitehead t?. Lidderdale, 
29th Nov. 1671, M. 12557. Napier <>. Gordon, 12th Feb. 1670, 
M. 8755. Stansfield v. Pittachope, 19th Jan. 1676, M. 954. 
Wilson V. Saline, 24th Jan. 1706, M. 12563. Bncclengh 9. 
Buccleugh's Creditors, 8th July 1757, M. 12575. 

It seems to have been at one time considered that the proof of 
the gratuitous character of the transaction was narrowea by the 
words of the act, — *' And it shall be sufficient probation of the 
fraud intended a^ust the creditors, if they, or any of them, shall 
be able to verify ,l>y writ or oath of the party receiver, &c. that 
the same was made without any true, just, and necessary cause.^^ 
See Hop-Pringle r. Ker, 22d Jan. 1630, M. 12553. Watson f>. 
Malloch, Nov. 1 681 , M . 883. Cathcart <?. Glass, 28th Nov. 1 679, 
M. 1005. But though it is very difficult to extract the precise 
meaning of these words, they do not bear, in their general sense, 
an exclusion of other evidence. The words would seem, indeed, 
rather to infer an extension than a limitation of the ordinary 
rules of evidence, conveying, 1st, That where the transaction 
bears on its face the character of onerosity, if unable to prove it 
otherwise gratuitous, the challenger may appeal to the assignee's 
oath ; and this view is not without precedent, for, in the narrative 
of the case of Pollock v. Pollock, 2lst Jan. 1669, M. 1002, one of 
the reasons of reduction is stated, ^' and albeit it bear borrowed 
money, vet the said James has acknowledged by his oath that it 
was for love and favour.'' 2d, That to support the presumption 
of nou-onerositv, a writing of the assignee will be sufficient, with- 
out assistance from parole evidence. It is not necessary, however, 
to solve the meaning of the legislature in passing the act, as thp 
practice on the subject has long been settled by the decisions. 

(177.) This presumption is neutralized by the production 
of an obligation by the granter, of which the deed impugned 
is merely the fulfilment; and to enable creditors effectually 
to challenge the alienation in such a case, they must bring 
the prior obligation within the act, or must proye such 
fraud or latency, as would justify a reduction at common 
law. 
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Rule I?. Purdie, 22d Feb. 1711, M. 12566; M'Kies e. Agnew, 
18th Jan. 1739, M.12574. See Gray v. Chiesly, 4th July 1711, 
M. 12568 ; where the onerous cause sustained was a fitted ac- 
count between the conjunct person and the cedent, '* of many 
articles paid by the former for the latter to third parties, during 
a long tract of correspondence before, to which there is a dooquet 
subjomed, signed by both before witnesses, wherein [the cedent J ao- 
knowledgeth himself to be resting to [the conjunct person] a certain 
balance, for which the bond in question bears to have been granted.^^ 
The distinction may seem a nice one, but there cannot be much 
difficulty in adopting it in practice. A deed which merely states 
itself to be granted for an onerous c^use, is easily distinguishable 
in practice from one which forms part of a series of apparently 
bond fide transactions. It is true that in the latter case, the 
whole apparent chain of transactions may be an ingeniously con- 
cocted fraud ; but, if it be so, the presumption in its favour is 
removeable by proof. In Skene t?. Forbes, 16th Feb. 1728, M. 
12572, the disponee, who was the disponer^s brother, produced a 
^' retired cancelled bond^^ of the same date as the disposition, ^nd 
regularly attested; this was held to remove the presumption of 
gratuitousness. Kilkerran, in the report of M^Kies 'o, Agnew, 
8th Jan. 1739, M. 12574, thus briefly lays down the law: — 
^' Where a right is quarrelled upon the aet 1621, as granted with- 
out an onerous cause, and that antenor bonds are produced for 
instructing thereof, there is no necessity also to instruct the 
onerous cause of these bonds ; though, had these bonds been the 
deeds quarrelled, the onerous cause of them must have been in- 
structed.'^ 

It is observable that the cases brought in support of the prin- 
ciple do not refer to deeds by parents to sons, but to transactions 
between other and less close relations. The principle would 
apply to transactions between a parent and his child forisfami- 
liated ; but the authorities quotea above seem to show that there 
is no room for its application to a child in famiHa^ and that 
nothing in the apparent ouerosity of the transactions can, in such 
a case, remove the presumption that the parent's alienation is 
gratuitous. (See above, p. 117.) 

(178.) After a lapse of time, the presumption of the 
gratuitous nature of the deed ceases to operate, but the 
reported cases do not afford the means of stating the pre- 
cise length of time which will produce this effect. 

In Spence 9. creditors of Dick, 28th Nov. 1693, M. 1015, it 
was merely found, in reference to this point, that after the lapse 
of so long a period as forty years, the holders of the deed could 
not be called on to prove its onerosity. In the case of Black- 
wood V. Hamilton'*s creditors, 18th Jan. 1749, M. 904; and that 
of Elliot V. Elliot, 10th Nov. 1749, M. 905, the period elapsed 
was likewise upwards of forty years ; but in neither case was an 
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analogy with the period of prescription taken as the ground of 
decision, nor was the period of forty years spoken of as the ter- 
minus from which the presumption of gratuitousness should cease. 
It was simply held that, '' after so long a time,^ parties could not 
be called on to prove onerosity. See also Guthne and William- 
eon «. Gordon, 2d Feb. 1711, M. 1020. In M^Kenzie v. Fletcher, 
15th Jan. 1712, M. 924, where the creditor was an adjudger on a 
bond, the court ^^ having balanced the inconveniences on all 
sides,^ repelled the reasons for reduction, ^' especially considering 
that [the adjudger] was in mora^ not having adjudged the lands 
for seventeen y^ars after the said disposition \* but this was 
entirely a case of specialties. 

(179.) If the deed challenged be apparently part of a 
series of onerous transactions, it will still be open to the 
challenger to prove that it was in reality a gratuitous 
alienation. 

See the cases cited above. It is difficult, however, to imagine 
such a case made out, without at the same time substantiating a 
forgery, or some specific fraudulent act, independently of that 
fraud presumptione juris^ which is involved in the mere &ct of 
an insolvent person conveying away his property. 

(180.) On the other hand, in cases where the transac- 
tion is not, upon its face, removed from the presumption 
of gratuitousness, it is open to the holder to prove that it 
is onerous, and this he may do by proving, in the terms 
of the act, that it was granted either, 1st, for " true, just, 
and necessary causes ;" or, 2d, for " a just price really 
paid." 

In regard to the latter of these alternatives there can be little 
dispute, and there is no occasion to illustrate it; — it refers to bond 
fide sales or securities. It is of course open to proof, that the 
disguise of a band fide sale has been fraudulently assumed to con- 
ceal a gratuitous alienation. As to the extent to which the possi- 
bility of having obtained a higher price will support the presump- 
tion that the price paid is insufficient, see Glencairn v. Brisbane, 
16th Jan. 1677, M. 1011. The former class of onerous causes, 
however, admit of a farther division. Into, 

1st, Alienati(m8 in/ulfilrneni o/a prior ohliffcUion. 

2d, ObUgations or aUenations^ hdd onerous on account of their 
being the consideration for lehich another party has acted^ or bound 
himself, e. g. cautionary obligations and marriage contracts. And^ 

3d, Alienations justified by the social obligation on the granter to 
provide for the receiver. 

(180.) Fulfilment of prior Obligations. — It is not necee- 
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aary that the deed should be such a one as the creditor 
could compel his debtor to grant : the requisite of oner- 
osity is fulfilled if there existed any just claim on the 
granter, which the alienation will totally or partially 
implement. 

In an old case, Laird of Birkinbo^ v. Craigie, 20th July 1671, 
M. 881, the consideration of the alienation was simply victual 
bought a month before its date, and not paid for. In Ross v, 
Hutton and Henderson, 15th June 1830, 8 S. 916, the insolvent 
conveyed certain goods to his brother and brother-in-law, who 
were nis cautioners in a cash credit, which had been called up by 
the bank, and which the cautioners had to pay. This was held 
an onerous transfer. In the somewhat complex case of Smith t, 
Wylie, 6th March 1832, 10 S. 431, which, however, illustrates 
the same principle, it was found that the claim of a wife against 
her husband, for the expenses of an action of declarator, by which 
her right to be his wire was established against him, might be 
Ussigned for the benefit of her father, who bad alimented her, in 
sucn a manner as to be good against the creditors of her husband, 
who was insolvent. In the case of Newman v. Preston, 6th Jan. 
1669, M. 880, an alienation, which was partly in satisfaction of 
previous debts, partly gratuitous, was sustained to the extent of 
the debts, and reduced in so far as it exceeded them. It may be pre; 
sumed to be a necessary ingredient in onerosity, that the obligation 
to be fulfilled is a legal one. *^ Thus, if the ground of debt be 
pactum iUieitum^ as a smuggling transaction, or money lost at 
play, &c. it cannot be held as a just and necessary qause.'*^ 2 B. 
C. 189. It has to be observed, however, that many of those 
transactions, the onerosity of which removes them from the iu^ 
fluence of this act, will be struck at bv the act 1696. (See Book 
III.) 

(181.) Antenuptial Marriage Contracts. — Deeds granted 
in contemplation of a marriage, whether by the parties who 
are to be married or their parents, and whether in favour 
of the intended husband and wife and their children, or 
of the principal parties without mention of children, are 
onerous, the solemnization of the marriage being the '* just 



cause." 



Gray, 10th Feb. 1674, M. 977; Lockhart t. Dundas, 14th 
Jan. 1714, M. 956; Inglis «. Menzies, 17th Feb. 1715, M.981; 
Blackburn «. Oliver, 29th May 181 6,' F. 0.; Garden u. Stirling, 
26th Nov. 1822, 2 S. 39 ; M'Lachlan <7. Campbell, 29th June 1824. 
3 S. 192. There are no data for drawing a line as to the degree of 
relationship which will justify such a provision in contemplation 
of marriaffe. It cannot in the absence of better authority be 
safely said to extend beyond the parents. In a case, however, 

K 
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which occarred early in the last century, such a provision, by an 
uncle to a nephew, was found to be onerous. Thoirs^ creditors «. 
Middleton, 18th Nov. 1729, M. 984. Separate deeds or obliga- 
tions will receive the same protection as formal antenuptial con- 
tracts. See the case of LocKhart, and the others cited above. 

It uiav be inferred from one case, that if there be no appear- 
ance of fraud, an obligation in favour of one only of the contract- 
ing parties, and that party the child of the granter, will be held 
onerous. In Scott «. Koss, 12th June, 1822, 1 S. 480, a holograph 
letter, anterior to the marriage, by which the bridegroom'^s tather 
became bound to pay him an annuity in consideration of his 
marriage, was allowed to rank on the sequestrated estate of the 
father, who was (as appears by the report to have been admitted) in- 
solvent when he wanted it. The ground on which the trustee 
had rejected the claim was, that as it ** did not form part of the 
marriage contract, and was not in favour of the wife and children, 
it coula not be held onerous.^ From an older decision, however, 
it Ls to be inferred, that if the provision be, in such a case, restricted 
to the grantee, ** his heirs and assimees.'" and be not simply 
made over as part of the common mnd, it will be reducible. 
Hepburn «. Strathnaver, 3d July 1712, M. 980. This was an 
assignation in gremio of the contract of marriage. The de- 
cisions do not afford the means of fixing limits to such provisions, 
or of explaining any criterion by whicn they can be pronounced 
to be within, or beyond the bounds which will be sanctioned by 
onerosity . This appears to be entirely a question of circumstances. 

It would be, undoubtedly, quite contrary to the spirit of the 
law, that an insolvent person, by merely marrying under the 
provisions of an antenuptial contract, should be able to secure a 
provision to his wife, which should either be preferable to the claims 
of creditors, or entitled to rank alon^ with them, according to the 
manner in which the estate is distriouted. There seems to be a 
material difference in the equity of the case, according as the 
estate is distributed, though there can be none in strict law. If 
a provision be of such a character that it will rank in a seques- 
tration, those in whose Savour it stands will draw merely a divi- 
dend ; while in the case of virtual bankruptcy, where there is no 
general distribution of the estate, they may, unless in so far as 
they may become assailable under the act 1696, or by some of 
the processes for equalizing diligence, obtain a clear preference, 
and may thus be the means of sweeping away the entire fund 
that might have been available for payment of the just creditors. 
There was a preference over such creditors in the case of M^Lach- 
lan r. Campbell, 29th June 1824, 3 S. 192. The case is thus 
reported : — 

*' By antenuptial contract of marriage between the late Camp- 
bell of Barmolloch, (proprietor of an estate of about i£^300 per 
annum), and the claimant, Mrs M^Lachlan, (who brought him 
a tocher of J^IOOO), she was provided, in the event of her sur- 
vivance, with an annuity of JiPlOO; to be increased to ^150 if 
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there were no heirs-male of the marriage. In a ranking of the 
estate after her husband''8 death, Mrs M^Lachlan claimed the 
fall provision, there being no heirs-male. The common agent 
objected that, at the date of the marriage, Campbell was in such 
embarrassed circumstances that his free income, after paying the 
interest of his debts, only amounted to ^40 ; and he contended 
that Mrs M^Lachlan'^s provision ought to be restricted. The 
Lord Ordinary, after an interim decree of preference, to the ex- 
tent of <£100, had been affirmed bv the Court, found that the 
marriage-contract cannot be regarded as being, to any extent, 
objectionable at the instance of the creditors, and preferred her 
to the full amount of her jointure. The Court adhered. 

*^ Their Lordships were of opinion, that unless the provision 
to a wife were exorbitant, it could not be cut down at the instance 
of the creditors; and that, in judging of this, the station of the 
wife and the fortune she brought, should chiefly be kept in view, 
rather than the private circumstances of the husband. 

The ratio of this case probably brings us nearer to a fixed 
principle than that of any of the others which illustrate the sub- 
ject. The onerosity of ttie husband^s provision appears to have 
been measured by the addition made to the common fund by the 
wife. Perha|M this was the principle which ruled the decision 
in the case of Buchanan «. Ferrier, 14th Feb. 1822, 1 S. 322. 
In the case of Dune«n v. Sloss, 8th Feb. 1785, M. 987, '' the 
court restricted the jointure in question to a rational extent.''^ 
Professor Bell says, (1 B. C. 637-8.) *' Even in antenuptial 
contracts, if the husband is at the time insolvent, the provision 
to the wife will not be sustained beyond the limits of a reasonable 
and moderate allowance . . . But i% would seem that this rule 
must be restricted to the case of a manifestly exorbitant provision ; 
for a man, though truly insolvent, may appear to be in a situa^ 
tion where the provision made is moderate, and where, on that 
belief, the marriage has been contracted.'" It would seem a just 
converse of this doctrine, that no stipulations whatever in a 
marriage-contract will give one of the contracting parties a claim 
on the estate of another whom he knew to be insolvent at the 
time of executing the contract. In an old case. Wood «?. Reid, 
23d Nov. 1680, M. 977, there was so far a previous obligation on 
a &ther to portion his daughter, that there had been a provision 
for her in her mother^s marriage-contract. The provision, how- 
ever, was not secured; and, as he was notoriously bankrupt and 
in prison when his daughter was married, her husband could not 
found on an assignation in his favour. 

A case is reported in which a father had handed over a sum of 
money tohis son on the occasionof the son^s marriage, a tocher being 
paid on the other side. Itwas found that, owing to its extravagant 
amount, the son became liable to repetition in favour of the credi- 
tors of the father. Watt r. Campbell, 8th Feb. 1671, M, 975. 

(182.) The provisions to children in antenuptial con- 
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tracts are only onerous if they are to be paid daring the 
father's lifetime ; when they are payable on his decease, 
a child has only a spes successionis^ which cannot inter- 
fere with the rights of creditors. 

3 E. 8. 39. Napier v. Irvine, 24th July 1696, M. 12898; 
Marshairs creditors, 23d Dec. 1709, M. 12907; Lockhart's 
creditors, 31st July 1741, M. 12914; Orahame «. Rome, 24th 
Jan. 1677, M. 12887. The principle on which this has been 
generally thrown has been, that unless the child could raise ao« 
tion for fulfilment during the parents lifetime, there is but a 
ipes successionia, which cannot interfere with the claims of the 
creditors. According to analogy, when there is a fixed period 
for payment, such as marriage or majority, there is a jW crediti 
in favour of the child. As, however, the cases which admit this, 
are cases of competition with itibtequmt creditors, they are exa- 
mined, in connexion with the common law right of creditors, to 
reduce, independently of statute (see above, p. 119,) and it has not 
been thought safe to infer that a party insolvent, oy a marriage- 
contract, can, in any shape, make the children noBeUuri onerous 
creditors. 

In the case of Brown «. Govan, 1st Feb. 1820, F. C, stated 
elsewhere, (p. 121,) it was alleged that the husband was 
insolvent when he signed the contract ; but, the claim of the 
children being defeated on other grounds, it was not thought 
necessary to inquire as to the fact. 

(183.) A Cautionary ObUgation is generally stated as one of 
the deeds which would be considered onerous under the act. 
There is no real value for it put into the cautioner's pocket ; but 
another party has given value for it, by giving credit to a third 
party, which he would not otherwise have given, or abstaining 
ironi the exercise against him of some legal power, which he would 
not otherwise have abstained from. This doctrine seems to have 
never been questioned, and no cases can be found bearing on it ; 
but it seems to be a legitimate corollary from the decisions on 
marriage-contracts. It is laid down as law by Professor Bell, 
2 B. G. 188. The doctrine of onerosity, in this department of 
the law, will naturally bear analogy with that of *^ consideration^ 
in the £nglish law of surety or guarantie. Suretyship is a con* 
tract, and to validate it under the statute of frauds, there must 
be a consideration on the one part, for the obligation incurred on 
the other. It constitutes a consideration that the party has either 
done something, or abstained from doing sometning in relation 
to a third party, in consequence of the guarantie. Thus, a simple 
promise to pay a debt already contracted by a third party, is not 
a guarantie granted ^' for a consideration, for the creditor has 
not allowed the debt to be incurred in consequence of it ; but aa 
obligation to see a creditor paid, on condition of his stopping 
execution, would be au obligation granted for a consideration. 



Ch. IL § 4, GRATUITOUS AND ONEROUS ALIENATIONS. 149 

See Stapp f>. Lill, 1 Camp. 242. Combe r. Woolf, 8 Bing. 156. 
Morley v. Boothby, 3 Bing. 107. Wain v. Waiters, 5 East, 10. 
James «. Williams, 5 B. & Adol. 1109. Clancy v. Piggott, 2 Ad. 
& £11. 473. 

(184.) Alienations in fulfilment of Ncaural OUiffations.— Allu- 
sion has been already made to a class of alienations to conjunct 
persons, not struck at by the act, — ^those which are said to be 
rendered onerous by their being in fulfilment of a ** natural obli- 

fation." The use of this phraseology, pointing to an analogy 
etween the case of a person bound by a civil obligation, and that 
of a person whom the law holds justified in making a provision 
for his dependent connexions, has a tendency to create confusion, 
and it is thought that the subject will be better kept clear of am- 
biguity by considering this justification of an alienation as one 
quite separate from tne nature of a prior civil obligation. It is 
very difficult to extract from the decisions any fixed principles 
in relation to postnuptial contracts of marriage. Although they 
are frequently spoken of as partaking of the nature of contracts, 
they cannot, in strict law, be any farther than unilateral deeds ; 
for, on the occurrence of the marriage, the property and expecta- 
tions of the two parties are united in one stock, which is at the 
disposal of the husband. In so far as affects the claims of 
children, gratuitous deeds in their favour are considered elsewhere ; 
(p. \15 et seq.) and it does not appear that the putting the 
alienation in the shape of a contract, between the husband and 
wife, can alter its essential nature, which is to give the children 
a mere subsidiary claim, posterior to that of onerous creditors 
prior or subsequent. Nor does it appear that it will affect the 
contract, that a third person, (such as the wife^s parent,) is a 
partv to it, for, if he wishes to bestow on her a provision which 
shall be effectual against her husband^s creditors, the method of 
accomplishing this end is by excluding hiajus maritiy 1 E. 6. 14. 
When it has once come into the common property, it is in the 
same position as if it had been added to it by the husband him-» 
self, or by the wife without condition. In Murray Kynnynmound^a 
creditors 9. Murray Kynnynmound, 18th June 1746, M. 990, by 
postnuptial contract, the wife^s father had advanced a sum, granted 
Dond for a farther sum, payable on his decease, and become bound 
to pay the children a sum on majority or marriage. The husband, 
on the other hand, settled a jointure on his wife, and made other 
provisions in favour of her and the children of the marriage. The 
clause on which the question depended was an obligation to pay 
a daughter (if there should be but one) •£^2000. The court 
'* Found, that tiie provision of <f 2000 sterling, contracted by 
Hu^h Murray, in his contract of marriage to the only daughter 
of the marriage, is reducible upon the act of Parliament 1621, 
in case it shall appear that Hugh Murray was insolvent at the 
date of the said coutract.^^ This undoubtedly contains the prin- 
ciple set forth above, but it, at the same time, appears to have 
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weighed with the court in applyiniz it, that the daughter who 
claimed this provisiou was heiress ofan entailed estate. 

(185.) Postnuptial Contracts. — In the case of provisions 
simply in favour of wives, granted in postnuptial contracts, 
the principle as expressed in the decisions is, that they 
are good '^ in so far as they do not exceed a reasonable 
provision ;" but no rule has been created by which the 
onerosity of such provisions as against prior creditors can 
be tested, independently of the circumstances of each par- 
ticular case. 

Perhaps the nearest approach that can be made to a proper ex- 
pression for the extent to which a provision may be maae in such 
circumstances might be, that it is not to exceed an alimentary 
allowance. In Campbell i^. CampbelFs creditors, 26th July 1744, 
M. 988, a widower had married the governess of his children, 
and when he was insolvent, infeft her in a liferent heritable bond 
of <£^]00, — it was restricted to £bQ. *'*' Some of the Lords,"^ says 
Kilkerrau, who reports the case, *' were of opinion, that where a 
woman marries without a contract, upon the faith of the legal pro- 
vision, any postnuptial provision is a gratuitous deed, and, as such, 
reducible at the instance of prior creditors ; and that, were it other- 
wise, there would be nothing to hinder any man who had married 
without a contract, after he knew himself insolvent, to settle a 
provision on his wife preferable to all his personal creditors. 

^' But the opinion which prevailed* was, that marriage itself is 
an onerous cause, which yet will not be sufficient to sustain the 
provision any farther than what may be a moderate subsistence ; 
for so far only the husband is under obligation. And as to the 
case supposed, of a hasband''s settling a provision upon his wife, 
after he knew himself become insolvent, even in that case it was 
thought the provision might be sustained to the extent of a eub- 
mtence.^ In Ferguson t. Swinton, 2d Feb. 1796, M. 1001, the 

frovision was ^160 a-year ; it was reduced by the court to i?80. 
t appears that Uie wife had some separate property. In the 
case of Nielsen v. Austins, 21st Nov. 1766, M. 998, where the 
marriage was clandestine and kept secret, and the claim on the 
husband^s obligation came in the form of a competition for accu- 
mulated arrears, with the husband'^s creditors, the allowance, 
which was ^30 per annum, was only sanctioned to the extent of 
£10 per annum. 

There does not appear to be any reason for holding, on the 
principles which rule donatio inter virum ei uxorem^ that the post- 
nuptial obligation of a solvent hasband, should give any better 
rignt to a preference over creditoi's than that of an insolvent : or 
that either the relative proportion to each other of the funds 
brought by the husband and those brought by the wife to the 
common stock, or the circumstance of the postnuptial conven- 
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tional provisions bearing to be in lieu of the wife^s legal pro- 
visions, ought to affect tne question* Yet a comparatively late 
case is thus reported : — ^^ Jeffrey, as trustee for the creditors of 
Campbell, brought an action for reducing a postnuptial contract 
of marriage, whereby Campbell had, about four years previous to 
his bankruptcy, settled certain heritable subjects on his wife and 
children. It was admitted that this property very little exceeded 
the value of the portion received with his wife ; and the court, 
after an investigation of his solvency at the date of the contract, 
being satisfied that there was no fraud on his part, and that he 
had been perfectly solvent, adhered to the Lord Ordinary^s inters 
locutor, repelling the reasons for reduction.^ Jeffrey «• Camp- 
bell's Children, 24th May 1825, 4 S. 32. This appears to open 
up the law on the subject of postnuptial contracts, and if it be a 
precedent to be followed, it will afford reason for holding, that a 
marriage no longer creates that union of the separate property 
of the parties into one stock, which it was formerlv held to 
constitute ; and that a husband and wife may (withm certain 
limits) contract with each other as onerously as strangers. The 
ratio on which the decision proceeds seems to be, that the wife's 
tocher is a consideration, rendering any deed done by the husband 
in her favour, and bearing a just proportion to its amount, oner- 
ous. If this principle were established, it would naturally follow 
that the question of the husband's solvency would be an imma- 
terial one, because, when a deed is onerous, insolvency is no ob- 
jection to it. There are two old cases decided at a time when 
it certainly seems to have been a principle, that a postnuptial 
provision is onerous, so far as it is suitable to the condition ot the 
parties. In these, accordingly, the provisions are supported in 
competition with previous creditors. Walker v. Polwarth, 19th 
June, 1635, M. 953, and Stansfield «. Brown, 19th Jan. 1676, 
M. 954. In a later case, M'Lachlan «. Watson, 6th July 1839, 
1 D. 1177, in which the wife appears to have brought no tocher 
into the common fund, her right was so literally restricted to her 
antenuptial provisions, that a revocation of a condition in the 
antenuptial settlement, to the effect of reducing her provision if 
she married a second time, was considered gratuitous, and, on the 
widow having married a second time, was found to afford her only 
the claim of a legatee for the excess over the sum to which the 

(provision had been so conditionally restricted. It was remarked 
rom the bench, that the removal of the restriction was not made 
in a '* postnuptial contract," though it does not appear that in a 
case where all the obligations must necessarily have been on one 
side, and the advantages on the other, the conversion of the trans- 
action into the words of style adapted to a contract, should iiave 
altered its nature. 

It is undoubtedly the case that the law has all along counter 
nanced a distinction between donatio inter virum et tueorem and a 
postnuptial contract, in so far as respects the right of revocation* 
(1 St. 4. 18.) But here, as in the case of transactions between 
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fathers and children infamUia^ (see above, p. 116,) there majbe 
every reason for making a deed which may be irrevocable as be- 
tween the contracting parties inefficacious against creditors, a 
distinction having this circumstance for its justification, viz. 
That the wife^s legal provisions for which such conventional pro- 
visions mav be a substitute, or to which they may be an addition, 
are not liable to be affected by the CTatuitous deeds of the bus* 
band, yet are not effectual against the claims of his onerous cre» 
ditors. It must be admitted, however, that the court has shown 
a disposition to countenance the line of distinction between 
dcnaiUo inter virum et uxorem and a postnuptial contract even in 
questions with creditors. In Kemp «. Napier, 1st Feb. 1842, 4 D. 
6£8, an annuity given by the husoand to the wife during his life 
was held as donatio, and was reduced, because the creditors having 
taken all the husband'^s available rights, had taken his right to 
revoke the donation. Another annuity on the survivance of the 
wife, specially given in lieu of jus reiietm was found not to fall 
under the same rule. It was not ascertained whether the hus- 
band was insolvent at the time of granting, but as the inquiry 
could only affect the annuity on survivance, and it was useless 
to entertain this branch of the action, as the wife had pre-deceased, 
the inquiry was not entered on. A case which was lately considered 
at great length by the whole court. Shearer «. Christie, IStb 
Nov. 1842, 5 D. 132, bears mainlv on this subject, though it is 
mixed up with some specialties which prevent it from bringing 
purely out the question how far a husband can contract with his 
wife, to the detnment of creditors. Circumstances were strongly 
in the wife^s favour on grounds of eauity, but the court, by a ma* 
jority, found the contract ineffectual so far as the interests of cre- 
ditors were concerned. Mary Kirby was the widow of John Fay, 
and succeeded to his moveables as executrix. She afterwards 
married William Shearer, who had no property, and who came to 
reside in the house occupied by her first husband, the furniture 
of which she had succeeded to as part of his moveables. Shearer 
granted a guarantie to Christie, and ten months afterwards a 
postnuptial contract was executed between him and his wife. The 
contract in the first place provided the moveables in communion 
to the longest liver. It next, — ^in consideration of Mary Kirby^s 
first husband having left her the household furniture, of there 
being children of the first marriage, and of the second husband 

tossessing no household furniture of his own, but living in the 
ouse occupied by the former husband, and furnished with his 
furniture, — on Shearer^s part provided, ** As I am satisfied that 
the meaning and intention of the said John Fay, in executing 
said testament in favour of the said Mary Kirby, was, that his 
furniture and effects should be applied towards the use of said 
family, I, the said W. S. do hereby renounce my ju$ mariti and 
right of management over said furniture and effects conform to 
an inventorv thereof attached hereto, and subscribed by me a* 
relative, and declare that said furniture and effects shall not be 
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liable to be attached for my obligations, or for any debts or deeds 
contracted, or to be contracted by me, but the same are and shall 
be as much the individual property of the said Mary Kirby as if 
she had remained the widow of the said John Fay, and had not 
entered upon a second marriage.^ Here the whole of the goods 
in communion had been the wife^s. The husband came to her 
establishment, and had none of his own. The object of the con- 
tract was simply to give up that right of absorbing the whole 
possession of the other party which the letter of the law allowed 
nim. There was much difference of opinion, but the strict inter* 
pretation of the law preyailed, and the renunciation of the fW 
tnariti was found by a majority ineffectual against creditors. The 
chief circumstance which prevented this decision from purely 
bearing on the question of the efficacy of a postnuptial contract 
against creditors, was, that supposing a postnuptial deed capable 
of conveying property, the means of doing so had not been ^ken 
in this case, for there was no change in the possession of the sub- 
jects coiTespondent to the intenaed change of property, ^^ A 
mere private agreement in words, whether oral or wntten, with- 
out anj delivery or change of possession, or any thing equivalent 
to ordinary delivery, we think cannot be sufficient to pass the 
property of moveable ^oods out of the husband, and into the wife, 
to the exclusion of his right and his creditors. Now, in this 
case, it appears there was absolutely nothing of the kind. The 
writing was made out and signed, but nothing followed on itr 
The possession remained precisely where it was before, '». 0, the 
possession of the husband, the master of the family.**^ (Opinion 
of Lords President (Boyle,) Oillies, Mackenzie, f'uUerton, Jef- 
frey, Cockbum, and Murray.) This, it may be remarked, bears 
on a subject pretty fully discussed elsewhere, (p. 116,) the 
difficulty of finding any means by which a father of a family 
having the administration of the moveable goods in communion, 
*can make an effectual conveyance of them to a child or any other 
member of the family. It was remarked, upon the other hand, 
that if this were to be considered a mere renunciation of the jus 
maritiy it was not exercised at the proper time, for, to be effectual 
as to any particular subject, the jus ought to be resigned before 
that subject comes into the husband'^s hands ; when ihejui mariti 
has been exercised, by taking possession of the subject, the resig- 
nation is the giving up of a right already exercised. The question 
whether the husband was insolvent at the time of granting was 
only casually considered ; the circumstances seem to leave no 
doubt of insolvency to this extent, that the alienation of the 
household furniture did not leave him the means of meeting his 
cautionary engagement ; and this is such insolvency as renders a 
deed affectable by the act 1621. 
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SECT. 4. 

CREDITORS ENTITLED TO THE BENEFIT OP 

THE ACT. 

(186.) Previous Creditors. — ^The right of challenging 
an alienation under the act 1621 is limited to those who 
were creditors of the alienator at the time of his making 
the alienation. Posterior creditors have a protection by 
the common law from the effects of latent and fraudulent 
deeds, but they have not in their favour the presumptions 
of the act 1621. 

See above, p. 115. It is said that, by the terms of the act, 
^^ the only title necessary for maintaining a challenge of a oon« 
veyance made by the debtor is, that the punnuer be ^ a true cre« 
ditor.** There are no words requiring that his debt shall precede 
the alienation challenged.''^ (2 B. C. 183-4.) But the terms, 
**Al^ true and just creditor,^^ seem limitative, with reference to 
the previous clause describing the deeds struck at as posterior to 
the rights of ^* true creditors ; ^ and practice has settled that pos- 
terior creditors only have the benefit of the act. (1 St. 9. 15 ; 
4 E. 1. 44.) In Mansfield 9. Stuart, 13th Feb. 1833, 11 S. 389, 
one of the reasons, in the Lord Ordinary's note, for finding the 
deed not challengeable, was, that the impu^^ner ^* does not allege 
that he is trustee for any creditor prior to the date of said bond.'' 
See Cunninghame & Others t^. Hamilton, 10th Jan. 1682, M. 902. 

(187.) In reckoning its date, the debt is carried back 
to the time of its being contracted, and is not held to faU^ 
forward to the date when it is constituted by decree of a 
court, or when it becomes really exigible, or when it be- 
comes embodied in a written document. 

Thus, a creditor has the benefit of the act, though the time of 
payment may have been so far postponed as to be later than the 
date of the deed quarrelled ; and though a document of debt 
should be later than the date of the gratuitous deed, the holder 
will have the benefit of the act, if the debt have been actually in- 
curred at some date earlier than that of the gratuitous deed. 
Pollock's Creditors «. Pollock, 21st Jan. 1669, M. 1002. Street 
9. MasBon, &c. 27th July 1 669, M. 1003. 

(188.) A creditor whose claim was contingent before the 
date of the gratuitous alienation, has the benefit of the 
act on the contingency being purified. 

E. g, A purchaser who has a claim on a warranty, a holder of 
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a bond of cautionry or letter of guarantie. See Gathcart v» Glass, 
28ih Nov. 1679, M. 1005. The creditor had here no farther claim 
than an implied warranty for the soundness of goods purchased. 
It is said that a contingent creditor, before the contingency is 
purified, is entitled to a declarator against an alienation, the 
effect being suspended until the contingency is purified. See 
Sir George M'Kenzie's Works, ii. 10 ; 2 B. C. 185. 

Shearer v. Ghristie, 18th Nov. 1842, 1 D. 132, (see above, p. 
152.) was a case of guarantie. It does not, perhaps, fully illustrate 
the act 1621, because the alienation, bein^ between husband and 
wife, did not (it may be urged^ require that the creditor's debt 
should be prior; but it is plainly inferrible, that a guarantie will 
constitute a foundation for a reduction. The extent, however, to 
which this doctrine could be legitimately carried, may be matter of 
curious inquiry. Is a cautioner for intromissions, — a cautioner, 
for instance, of a bank agent, — so situated, from the moment of 
his signing the bond of cautionry, that whatever liabilities he may 
incur shall retroact, and render gratuitous alienations reducible 
in the case of the obligation rendering him insolvent ? or shall the 
point from which the debt shall run against him be the time 
when the defalcation which he has to make good 'has occurred ! 
Does the drawer of a bill for value which is discounted and dis- 
honoured, become, from the date of the drawing, a debtor subject 
to the application of the act ! An additional element of difficulty 
in the settlement of such points, is the consideration, that in 
calculating the question of insolvency, the estate, both of the 
cautioner and the party for whom he is security, should be consi- 
dered ; and it would seem right, that the estate of the latter, no 
more than that of the former, should be considered in reference 
to its amount, when the obligation is enforced, but in reference 
to its amount at the time when the deed under challenge is exe- 
cuted. See Brown v. Gampbell, 9th Jan. 1696, M. 1055. 

(189.) Bills. — It haj3 been decided, that the undated ac- 
ceptance of a bill is not to be presumed as of the date of 
the drawing, so as to constitute the drawer a creditor on 
that day. On the other hand, it has been decided, that 
an undated indorsation is presumed to be of the date of 
the biU. 

The former was decided in Man v. Walls, 25th July 1702, M. 
1006. Professor Bell and Mr Thomson both consider this a 
questionable precedent, (2 B. C. 185 ; Th. on B. 67.) The cir- 
cumstances were peculiar ; for the bill was drawn on the day on 
which the deed impugned (not on the act 1621, but on the act 
1696) was executed. The presumption of the indorsation beins 
of the date of the bill, was in the Thistle Bank v. Lenny, 14th 
May 1794, 2 B. C. 185 ; Th. on B. 67. 

(190.) Gratuitoui creditors. — It is matter of doubt how far a 
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gratuitoufl creditor (viz. one to whom an alienation has been made 
without valae) has the benefit of the act against a posterior ^ra* 
tuitous disponee. Sir Georee Mackenzie tninks such a creditor 
has the benefit of the act, (Works, ii. 10,) and Professor Bell is 
of the same opinion, (2 B. G. 185,) founding on the case of Alex- 
ander «. Lundies, 15th July 1675, M. 940. Perhaps this case 
might be held to mark the extent to which a gratuitous creditor 
is protected against subsequent gratuitous creditors* It was an 
instance of a aouble assignment of a special subject. When a 
subject is conveyed, although m*atuitously, the first alienation 
will, in a competition, be prefenu>le to the second. It would cer- 
tainly, however, be a more doubtful matter, if a general pecuniary 
obligation should be a ground for the reduction of a posterior spe- 
cial conveyance, although the latter might have the effect of pre- 
venting the former from being fulfilled. 

(191.) A trtistee for creditors may pursue under the act, 
if he represent any creditors anterior to the deed im- 
pugned. 

Mansfield 9. Stuart, 13th Feb. 1833, 11 S. 389. Jeffrey r. 
Gampbeirs Children, 24th May 1825, 4 S. 32. Several of the 
cases referred to above are illustrations of trustees pursuing under 
the act. 



SECT. 6. 

EXCEPTION IN FAVOUR OK ONEROUS 

ACQUIRERS. 

(192.) Persons who have fairly purchased from a con- 
junct or confident person the property alienated to him, 
or who have acquired it in satisfaction of lawful debt, are 
protected from the nullity of the act, the receiver of the 
price being liable in damages. 

The words are, ^^ In case any of his roajestie^s good subjectes 
(no wayes partakers of the saids fraudes) have lawfully purchased 
any of the saids bankrupts^ landes or goods, by true oargaines, 
for just and competent pryces, or in satisfaction of their lawful 
debts, from the interposed persons, trusted by the saids dyvours. 
In that case, the right lawiuUy acquired by him who is no wayes 

Eartaker of the fraude, shall not be annulled in manner foresaid ; 
ut the receiver of the pryce of the saids lands, goods, and others, 
from the buyer, shall oe holden and oblished to make the same 
forthcomming to the behoove of the bankrupte^s trew creditors, 
in payment of their lawful debts.^ 
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(193.) An alienation, however, bearing on its face that it 
is to a conjunct person, and that it is for no, or for an in- 
sufficient, onerous cause, is not protected in the hands of 
a third party, though he may have obtained it for value. 

Hay V. Jamison, 6th Feb. 1672, M. 1009. Tho alienation was 
a lease, and the court, specially inspecting it, found it to bear on 
its face that it was gratuitous. Gordon v. Ferj^usou, 23d;Dec. 
1679, M. 1012. It may be inferred from some of the authorities, 
that if the deed bear on its face to be to a conjunct person, al- 
though it likewise bear on its face to be for a cause onerous, yet 
the knowledge conveyed to the third party receiver, that it is to 
a person conjunct, is to be held a warning to him to satisfy him- 
self of the onerosity, and a sufficient ground for reduction, if the 
deed be not originally onerous. Thus, in Crawford t^. Ker, 24th 
Jan. 1680, M. 1012, the deed, which was to a brother-in-law, 
bore on its face to be for a cause onerous, but the holder was 
held bound to instruct the onerosity. Fountainhall says, ^^ This 
interlocutor offended many, and the Lords resolved to reconsider 
it.**** He says, ^^ The Lords afterwards mitigated this interlocutor.'" 
See the opinions in Spence v. Dick^s Creditors, 2d Dec. 1692, M. 
1014; Leslie 9. Leshe's Creditors, 15th June 1710, M. 1018. 
In Allan f^. Thomson, 9th Jan. 1730, M. 1022, the deed was not 
reduced, though the person to whom the conjunct person disponed 
the property was his own daughter, because her title did not in- 
struct tne source from which the right had originally sprung. It 
was observed, that nothing was more likelv than that the holder 
of the deed knew of its having originally oeen granted to a con- 
junct person ; but as the fact did not appear on the face of her 
writs, it was not to be presumed against ner, but must be proved. 

There are no cases showing a like presumption to this, in 
relation to confident persons, and analogy from the cases appli- 
cable to conjunct persons, does not support the inference, that 
deeds to confident persons, bearing lor causes onerous, are 
reducible in the hands of third parties without extraneous proof. 
The reason for this distinction will be pretty obvious. The 
connexion which makes a person confident to another, arises out 
of a train of circumstances of which the transaction connected 
with the granting of the deed will generally be one ; and it would 
be difficult to define any methocTof describing a donee which 
should, presumptiane jvru^ publish to all who see the deed, that 
he is a confident person. On the other hand, the relation of a 
eonjunct person is one which admits of very easy and simple de- 
scription on the face of the deed. It may be here observed, that 
a practice seems to have been adopted in the old decisions refer- 
able to the presumption in relation to conjunct persons, which 
the altered state of society would prevent fk*om being safely appli- 
cable at the present day. There was so little property in the 
country, that those who had any to dispose of were well known ; 
and when a cedent^s name appeared on a deed, it seems never to 
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have been doubted that every one who saw it would know who he 
was, and whether or not he was related to the assignee. Such a 
presumption would not now be just, and therefore, if the principle 
of these old decisions were adopted, it would seem right to restrict 
it to the effect of presuming mala fides against a third party who 
holds of a conjunct person only when Ae reloHamhip of the par- 
ties is set forth in the deed. 



SECT. 6. 

ALIENATIONS IN PREJUDICE OF BEGUN 

DILIGENCE. 

(194.) A creditor who has inhibited his debtor, or who 
has begun diligence to attach any part of his estate, can- 
not be defeated by a gratuitous alienation, and the person 
to whom it is alienated is held to obtain it for such 
creditor's behoof. 

By the second branch of the act 1621, *' If any of the saids 
dyvours, or their interpoused partakers of their fraude, shall 
make any voluntarie payment or right to any persone, in defraude 
of the lawful and more timely diligence of anotner creditor, having 
served inhibition, or used homing, arreastment, comprizing, or 
other lawful meane, duely to affect the dyvour^s lands or goods, 
or price thereof to his behoove. In that case the said dyvour, or 
interposed person, shall be holden to make the same forthcoming 
to the creditor having used his first lawful diligence.'*^ 

(195.) An executed inhibition is sufficient diligence to 
found a reduction under this clause, without publication 
and registration, where the deed challenged is the aliena- 
tion of a subject affected by the inhibition. 

Gartshore v. Cockbum, 16th March 1686, M. 105] ; Brown 
V. Campbell, 9th Jan. 1696, M. 1055. In Dalrymple v, Lyell, 
25th Nov. 1687, M. 1052, it was declared (but not found, as' the 
decision rested on other grounds,) that inhibition was " a due 
diligence, to hinder grati&ation out of moveables i*^ but this is 
an isolated precedent not likely to be followed. 

^^ Adjudication^'" as Professor Bell remarks, ^' needs no assist- 
ance from the statute, for with the citation the viHum liHgio$um 
begins at common law."*^ (2 B. C. 200.) 

(196.) A charge on letters of horning, without registra- 
tion or denunciation, is sufficient to found a reduction of 
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a subsequent alienation of moveable property; and a 
charge on an extracted warrant, in terms of the late act 
for regulating diligence, will have the same effect. 

1 and 2 Vict. c. 114, §§3, 35. 4 E. 1.39. Bank of Scotland 
9. Kennedy, 23d Dec. 1708, M. 1057; Hamilton, &c. v. Camp- 
bell, 23d Feb. 1709, M. 1059; Grant f>. M'Edward's Trustees, 6th 
Feb. 1835, 13 S. 424. According to the older law, a previous 
charge of horning afforded a ground for the reduction of an heri-> 
table right, but it is doubted if this be now law. Murray v. 
Drummond, 18th July, 1677, M. 1048 ; Bathgate v. Bowdoun, 
25th Jan. 1681, M. 1049 ; 4 E. 1. 39. Professor Bell remarks, 
that ^* There is no case to be found since the abolition of escheat 
as a consequence of civil rebellion, in which, upon the footing of 
this statute, a reduction has been tried of an heritable right, by 
a creditor who had merely denounced his debtor in a homing,^^ 
(2 B. C. 200 ;) and he inferred, that it was from the circumstance 
of its being, as a step towards civil rebellion and escheat, the pre* 
liminary of a species of real diligence, that it was held to affect 
the heritable estate. 

(197.) Formal diligence. — To give the creditor tb^ 
privileges of the act» the diligence, so far as it hM Been 
pursued, must be formal and valid, and such m^ if carried 
on, would effectually attach the subject against which it 
is aimed. 

Cockbum f>. Miln, &c. Feb. 1686, M. 1051 ; Duff v. BelPa 
Representatives, 22d July, 1742, M. 1059. 

(198.) Delay. — It has been decided^ that where the 
creditor delays his diligence, he loses the right to impugn 
intervening alienations ; but the particular length of time 
which, in relation to any class of diligence^ will be held 
delay to such effect, has not been fixed. 

Gordon t. Duff, 1707, M. 1078 ; Drummond v. Kennedy, 9th 
July, 1709, M. 1079 ; Duff «. BelPs Representatives, 22d July, 
1742, M. 1059. The initial steps of diligence do not continuously 
tie up the debtor^s hands, as if a security were held over the estate 
affected by the diligence. The object of the statute is to prevent 
debtors from fraudulently removing the subjects which their 
creditors are taking such means as the law sives, for attaching. 
In all the cases cited above, the question of delay was mixed up 
with other matters. Moreover, there are two elements in the 
mt>ra,the influence of which has not been properly distinguished, — 
The len^h of time intervening between the date of the step taken 
in the diligence, and that of the execution of the alienation im- 
pugned ; and the interval between the date of the step in dili- 
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gence, and that of the next succeeding step. Id the last cited 
case, three months elapsed between the step of the diligence and 
the granting of the alienation ; but eight years elapsed before 
farther steps were taken in the diligence ; and it does not appear 
yerj distinctly to which of these periods the mora was attributed. 
If effect be given to delay anterior to the granting of the aliena- 
tion, it will be of the nature of an expiry of the embargo which 
interfered with the debtor^s free use ot his property. If effect be 
given to delay supe];vening on the alienation, it will be of the 
nature of a prescription in favour of the alienation. Where a 
charge had been given on the 15th August, and the impugned 
alienation was executed on the 26th, and denunciation ana regis- 
tration dated 8th September, the alienation was reduced ; but it 
was noticed from the bench, that the creditor who did this dili- 
gence *^ seemed in mora in forbearing to denounce.^^ Bateman, 
&c. 9. Hamilton, 27th January, 1686, M. 1076. In Drum- 
mond^s case, it was pleaded, that as the interval between the 
charge and the alienation was not sufficient to constitute m^o, 
the assignation being null, could not be validated by the delay of 
five months before denunciation. The Court, however, did not 
accept of this plea. 

(199.) Insolvency . — The insolvency of the granter at 
the time of granting the deed, is necessary to the rednc* 
tion on this as on the other branch of the act. 

In Oockburn 9. Ross, 12th Februarv, 1686, M. 1046, it appears 
to have been held that the presumption in the case of a person 
under diligence is known insolvency ; and that it lies with the 
assignee to prove that the cedent was ^* holden and reputed to be 
solvent.'' See Bank of Scotland v. Kennedy, 24th Feb. 1 709, 
M. 1058. Decisions, however, are inconsistent with each other 
in respect to the burden of proof. See Miln v. Nicolson'a 
Creditors, 10th Nov. 1697, M. 1046 ; Tweedie «. Din, 7th June 
1715, M. 1037. And they are only uniform in showing, that it 
is the reputation^ and not the fact of solvency or insolvency, that 
is the subject of inquiry, on the ground apparently that the vali- 
ditjT of the alienation depends on the bona fidtt of the creditor 
Recipient. In Miln's case, as above, proof of insolvency was 
hela sufficient in a question whether it was necessary to prove 
notour bankruptcy. It is difficult to say whether it was intended 
by the decision that actual insolvency, without its being known, 
b a ground of reduction. Perhaps the decisions may be recon- 
ciled by holding that the diligence throws the probation of reputed 
solvency on tne assignee; but that where there is reputed 
solvency, it is still open to the creditor to prove actual in- 
solvency. 

(200.) Onerom Deedsy 8fc. — Under this branch of the 
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act» although its application to other onerous transactions 

is not fixed, property which the debtor has handed over 

to a creditor while under the pressure of his diligence, 

and for the purpose of satisfying it, cannot be revindicated; 

nor can a creditor be interfered with in taking steps to 

complete a right he may have previously obtained, as by 

taking infeftment. 

Creditors of Hunter competing, 9th Jan. 1695, M. 1023; 
Gordon v. Bogle, 19th Feb. 1724, M. 1041. 

Previous Obligation. 

(201.) It is questionable if the exception in the first part of 
the statute, of deeds done for a true, just, or necessary cause, ex- 
tends to the second branch. The taking of sasine by a disponee, 
or the intimation of an assignation by an assignee, is not struck 
at, because it is not the act of the debtor himself. Professor 
Bell says — " Sir George M^Kenzie contends, that all deeds to 
which the debtor was not actually compelled, should be objec^ 
tionable, notwithstanding any previous obligation to grant them. 
But this does not appear to oe law.**^ (2 B. C. 202.) Later 
inquiries, however, have tended to confirm Sir George M^Ken- 
zie s view. Professor Bell refers to the case of Grant v. Grant, 
10th Nov. 1748, M. 951, as reported by Kilkerran, who says — 
^' On this occasion there was some reasoning among the lords 
upon the construction of the act 1621 ; wnerein they agreed 
that the words, necessary causes^ are in practice thus understood, 
that there be a previous obligation to grant the deed ; that though 
the words, true^ jtisty and necessary causes^ would appear, as they 
stand, to be conjunctive, they have always been considered as 
diywneti'oe^ &c. It is shown, however, in the opinion by Lords 
Gillies, Mackenzie, Medwyn, and Corehouse, m Mansfield v. 
Walker's Trustees, 28th tfune 1833, 11 S. 813, from reference 
to Elchie'^s report, [voce Fraud, No. 19,) that this note of 
Kilkerran refers to the first part of the act. Their lordships' 
opinion continues, — '^ There is the uncontradicted authority 
of Sir George M^Kenzie, that the term 'voluntary' in the 
second branch of the act 1621, does not signify deeds granted 
propria matu only, but those also which are granted in imple- 
ment of a previous obligation. Bankton lays down the same 
doctrine expressly, and Erskine by implication ; and there is a 
decision to that efiect, Peat v. Beg.' It may be remarked, 
however, that this case (reported M. 13311) does not distinctly 
bear on the act. It was a question whether certain lands should 
be struck out of a ranking and sale, as carried by a disposition 
following on a roup. " The lords, moved principally by the 
latency of the roup, refused to strike the lanas out of the sale." 
It appears that a deed which gives a creditor more efiectual 
means of recovering a debt than its former constitution afibrded 

L 
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hiin, is impugnable — as, where a yariety of miscellaneoua debts, 
by bill ana otherwise, were, with interest, accumulated in a bond 
of corroboration. Dunbar'^s Creditors v. Grant, 18th June 1793, 
M. 1027. Here *' a great majority of the court were of opinion 
that a bankrupt ought to execute no deed by which the situation 
of his creditors is affected, and that it would be dangerous to sup- 

S>rt any deed of that nature.^ See Dalgleish v. Gibson, 9th 
uly 1709, M. 1035. 

(202.) A trust-deed for behoof of creditors generally, 
is reducible under this branch of the act, at the instance 
of the creditor whose diligence is prejudiced. 

Grant v. M'Edward's trustees, 6th Feb. 1835, 13 S. 424. 
Here, the debtor haviug been in prison, had promised to pay his 
creditors a composition; but the pursuer was no party to the 
arrangement. The pursuer had charged the debtor on a bill. On 
the 15th April the latter wrote, requesting delay, and promising an 
arrangement for payment. Proceedings were accordingly sus- 
pended until the 21st; but on the 19th the trust-deed was exe- 
cuted, and possession taken by the trustees, who resisted execution. 
The case of Wyld, &c. f>. Hannah, &c., 8th Feb. 1828, 6 S. 510, 
mi^ht seem in contradictiou to the above decision. The charge 
had taken place on the 20th, a trust-deed was executed on tne 
25th, and tne trustees took possession. The decision was in favour 
of the trustees. In reference to this case, it was observed from 
the bench, in that of Grant, that '* the difference was that in it 
[Wyld''s case] there was no reduction ; while here there is.'* It 
must be noticed, however, that the court seemed in some measure 
to rely on the fact of the proceedings in Grant^s case showing 
collusion. 

(203.) Money Payment — Although the act specially 
mentions " any voluntarie payment ;" yet it has been 
fixed in practice that a payment of money to a creditor 
cannot be impugned by another doing diligence. 

Forbes «. Brebner, 26th Jan. 1751, M. 1042, 1J28; 2 B. C. 
201. This rule seems to rest oh the reason, that the act is to be 
construed as protecting to the active creditor only such property 
as his diligence can affect; while money in the pocket is not 
affectable by any class of diligence. 

SECT. 7. 

METHOD OF ENFORCING THE ACT. 

(204.) It is declared by the statute, that the alienations com- 
ing under its operations shall be ^^ null, and of none avail, force, 
strength, or effect, by way of action, exception, or rei>Iy, without 
any farther declarator;*^ a rule which, if strictly interpreted. 
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would render such a deed, like adocunient not stamped according 
to the stamp-laws, or an obligation contaminated by a usarioos 
consideration according to the older law of usury, void, and not 
a document which could be founded on in any court of justice. 
Such a rule, however, sanctioning a nullity which, far from 
appearing on the face of the document, required to be established 
by a train of evidence and presumptions, was found quite incom- 
patible with practice ; and Sir George Mackenzie says^ he found 
that ^^ the nullity arising from this act is oftentimes received only 
by way of reduction ; wherebv the lords have receded from the 
express words of the law,^ (Works, ii. 24.) There is a case con- 
temporary with this writer, in which the plea seems to have been 
allowed in exception, Bowers «. Cowper, loth July 1671, M. 2734. 
The alienation questioned was an assignation or disposition of 
moveables. It was pleaded, that " notwithstanding or the tenor 
of the said act, the lords did not sustain that nullity by way of 
exception or reply." But " the lords found the nullity compe- 
tent by way of exception ; it being no heritable right requiring 
the production of author^s rights. "* In the still earlier case of 
Simes V, Brown, 5th Jan. 1669, M. 2733, the court considered, 
^ that aUbeit in form the bond should have been reduced,'^ ^' yet, 
now the matter being before the lords, and the parties poor,"" 
they found the deed null *^ without the necessity of reduction, 
the matter being but a personal right ;" and see Napier 9. Gor- 
don, 12th Feb. 1670, M. 3766. 

The view taken by Sir Qeorg^ Mackenzie, however, has been 
confirmed by later practice, which requires the impugnment to be 
by action, see 2 B. C. 194. Seduction is the proper form, where 
the alienation is by writ ; ancl it would perhaps be impossible to 
find any late case where the act has been given effect to in any 
other form. It was observed in Grant^s case, as above, (p. 161,) 
that the question in Wyld^s case should have been brought in 
the form of a reduction. Where the alienation consists m the 
delivery of moveables, a simple action of restitution would seem 
to be not incompatible. Mr Thomson says, '' As the statute is 
in the form of an act of sederunt of the Court of Session, made for 
regulating their awn judgments, and simply ratified by parliament, 
an action under it is not competent, unless before the Court of 
Session.*" Th. on Bills, 681. But supposing the form of action 
to be one of mere restitution, and not as above, reduction, or any 
form privative to the Court of Session, an inferior judge could 
hardly refuse obedience to a statute not in desuetude, on any 
ground connected with the manner in which the statute came into 
existence. 
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CHAPTER III. 
EFFECTS OF INSOLVENCY ON QUESTIONS OF DELIVERY. 

SECT. I.— AN INSOLVENT VENDER AND THE EFFECTS 

UNDELIVERED. 

(205.) When goods are sold, but are not delivered, 
their property is still in the vender. If, by the operation 
of the bankrupt laws, he should cease to have the right of 
disposal of them before delivery, they will belong to the 
creditors at large ; and, if the vendee have paid the price, 
or any part of it, he will only be entitled to rank as a 
creditor for the money he has advanced. 

Paul 9. Cuthbertson, 3d July 1840, 2 D. 1286. Boak «. Meg- 
get, 3d Feb. 1844, 6 D. 662.— This rule is illustrated by several 
of the cases in the following pages. It is founded on the dis- 
tinctive principle of the law of sale in Scotland, by which, though 
the contract be completed, the subject is not, as it is in England, 
the property of the vendee. ' 

Inquiry tehether mere Ineoltency bars Delivery. 

(206.) The following questions appear not to have been fixed 
either by statute or decisions. In what circumstances is a nier- 
chant'^s, or otlier vender'^s estate, so tied up that he ceases to be the 
administrator of it, and is not entitled to deliver the commodities 
which have been purchased from him and paid for ! In what 
respects is his ability to make such deliverv more limited than his 
ability to pay his debts with the money that may be in his pos- 
session i And, at the point where the vender is not entitled to 
proffer delivery of the goods, has his estate so changed its position 
and become the property of his creditors, that the vendee cannot 
take delivery himself! In the first place, a gratuitous aliena- 
tion to a conjunct and confident person, or a conveyance in 
defraud of prior diligence, is struck at by the act 1621 ; but 
under neither of these alternatives does it affect the completion 
of a sale by delivery. Next, a preference to a creditor is 
struck at by the act 1696, if it be within sixty days of bank- 
ruptcy. How far delivery of goods purchased comes within the 
act is considered elsewhere, (Book 111. Chap. II.) But there is 
one principle in the operation of this act which has to be specially 
noticed here. It is the intention of the debtor, and not that of 
the creditor, which brings the transaction within the act, and, 
therefore, if it did applv to the case of the vender sending the 
paid for ^oods to the purchaser, it would not apply to the case of the 
vendee himself removing them, (Book III. Chap. II. § 1.) When 
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we come to the state of notour bankruptcy, this does not alter 
matters — the state of notour bankruptcy only acts through the 
operation of the act 1696 ; and, if the transaction be good within 
sixty days before the bankruptcy, it is equally good after it. In 
England, the law is so far different that the act of bankruptcy is 
the point of time from which (unless in the case of statutory 
exceptions) the tying up of the estate takes place, and thus the 
classes of transactions which with ns are bad, some of them from 
the commencement of sixty days before bankruptcy, and others 
from the date of sequestration, are, in England, all held bad from 
the one point of bankruptcy, unless they are specially validated 
by exceptions from the act. It appears to have been on the 
analogy of this system — one totally distinct from our own — 
that an attempt has been made to set up insolvency as a third 
barrier. Passmg from the act 1696, the next ground of invali- 
dation of the acts of a commercial man is sequestration. Here 
his hands are, for the first time, effectually tied up, not merely 
by the invalidation of this or that special act, but by his being 
entirely deprived of the management of his business and estate. 

In various instances, attempts have been made to set up a rule 
of law to the effect, that ^' from the moment of insolvency, the 
debtor loses the power of a proprietor, and becomes a mere nego- 
tiorum gestar for nis creditors in the management of the common 
fund.^ (1 B. C. 8.) In the first place, we have no statute fixing 
such a doctrine. If it had been fixed by statute we would have 
had some criterion of the time when insolvency should be said 
to commence. In the remarks on the case of Broughton, as 
noticed below, the calling of a meeting of creditors was held to 
be a proclamation of insolvency. But to other cases other 
criterions would have to be applied ; and the question, what is 
insolvency ! is one which, in this sense, our best lawyers have 
not been able to answer. It is true that the act 1621 does not 
tell us what is to be held equivalent to insolvency for its purposes, 
or what is the point of time at which it shall be held to commence ; 
but on the concurrence of the circumstances which admit of the ope- 
ration of that act, there are presumptions against the solvency 
of the debtor, which could not be, with safety, admitted in 
commercial matters, unless some juncture were fixed by sta^ 
tute, which should attach the presumption. No one will deny 
the strength of the presumption when a merchant stops pay- 
ment, and calls a meeting of his creditors ; but when the 
circumstances are less conclusive as respects the public evi-^ 
dence, the merchant may be known to be as hopelessly insol- 
vent. The application of English cases to this subject has, in 
addition to the above, other elements of dubiety in this circum- 
stance, that many of those acts which we are accustomed in 
Scotland to consider the strongest indications of insolvency, are 
there specific acts of bankruptcy, placing the debtor in a parallel 

Eosition as to transactions in general, to that in which he would 
e placed by notour bankruptcy as to transactions coming under 
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the act 1696. Thus, by 6 Geo. IV. c. 16, § 3, '' If any such 
trader shall depart this realm, or being out of this realm shall 
remain abroad, or depart from his dwelling-house, or otherwise 
absent himself, or begin to keep his house,'' &c. ^* with intent to 
defeat or delay his creditors, he '^ shall be deemed to have' 
thereby committed an act of bankruptcy.'^ These are all brief 
expressions which, b^ long practice, haye been applied to the 
various means by which a trader shows his inability to pay his 
debts. Thus, when a debtor is said to '^ keep house,^^ ne has 
denied himself to a creditor, knowing the person to be a creditor, 
that he may avoid importunity. In connexion with this clause, 
sect. 72 operates by enacting, " That if any bankrupt, at the time 
he becomes bankrupt^ shall, by the consent and permission of the 
true owner thereof, have in his possession, order, or disposition, 
any goods or chattels, whereof he was reputed owner, or whereof 
he had taken upon him the sale, alteration, or disposition, as 
owner, the commissioners shall have power to dispose of the same 
for the benefit of the creditors under the commission.'*^ Such a 
clause was necessary in England, where a completed sale is a 
transfer of the property, and where, consequently, the effects have 
ceased to be the seller s property before his act of bankruptcy is 
committed. Here, then, in the case of the seller of goods which 
have been paid for, there are two very palpable facts necessary to 
fix the goods as part of the bankrupt estate ; 1st, That they con- 
tinued in his reputed ownership up to the time when he committed 
an act of bankruptcy ; and, 2d, That they should have so con- 
tinued with the buyer^s consent. It does not appear that in the 
interpretation of the act, reputed ownership and non-delivery are 
synonymous terms ; and that the same thing which is, under the 
iMmkrupt act, the giving up of reputed ownership, would be with 
us a delivery to vest the subject m the vendee. It is said that 
the usage of trade will take the goods out of the reputed owner- 
ship of the bankrupt, though they are in his warerooms, (Smithes 
Mercantile Law, 658.) In Thackthwaite v. Cock, 3 Taunt. 
4879 where hops unmarked remained with the seller at a rent till 
the purchaser should call for them, it was maintained that this 
was m pursuance of the usa^e of the hof) trade ; but the court 
would not allow a usage whicn carried in it no means of distin- 
guishing the sold from the unsold property, to operat-e as a custom 
of trade in a matter where its essentiaT should be that it made 
some distinction. Where the purchaser from a wine merchant 
transferred the wine to a particular binn in the vender^s cellar, 
sealed it, and had an entry to correspond made in the vender^s 
books, the statute was held not to apply, ea parte Marrable, 13th 
April 1824, 1 G. & J. 402; so in Carruthers r. Payne, 27th 
Nov. 1828, 5 Bin^h. 270, where a carriage havin?been made and 
paid for, and an alteration being wanted, and delivery with the 
alteration frequently demanded, it was found not to be in the 
order and disposition of the maker. 
The law of England, on this point, is thus precise, the only 
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difficulty being as to what facts constitute reputed ownership; and 
this is a point which will go to a jury for decision. The act of 
bankruptcy is the turning point at which the property comes into 
the bankrupt estate, if it remain where it was with the purchaser's 
consent. If the purchaser has not consented, — if, for instance, 
he has gone on the day before and attempted to remove it, — ^it 
will not l>e part of the bankrupt estate. 

In Scotland, though the subject is, as already said, open to much 
dispute, the course of the decisions seems to show that there is 
nothing in mere insolrency to make goods which are bought and 

Eaid for, but which remain in the insolvent'^s custody, part of his 
ankrupt estate, if he should afterwards be aeauestratea. In the 
celebrated case of Broughton v. Aitchison, 15tn Nov. 1809, F. C, 
M. Syn. 681, after payment had been made, the sellers stopped 
payment, intimating this resolution to their creditors ; but they 
were under no diligence. A meeting of creditors was held, and, 
on the following day, the purchasers demanded delivery of their 
wheat, which was m warerooms of which the venders possessed 
the key. The purchasers took protest, that if delivery were not 
made they would apply summarily to the sheriff. They did 
apply summarily; and between the application and an award- 
ing in favour of the purchasers, sequestration was awarded of the 
vender'^s estate. The decision was in favour of the purchaser. 
This decision has been much questioned, 1 B. 0. 180, M. Syn. 
686. The high authority of President Blair was against it, and 
he was reported to have said, that ^^ it was from the date of ap- 
parent insolvency, not the date of sequestration, that all transac 
tions stopped. The claims of creditors remained as they stood 
on that oay. Was, then, the property of the wheat transferred 
on that day! The fact that the price was paid made no difference. 
This will appear by supposing tne case reversed. Suppose that 
Grow and Wood were solvent, Aitchison insolvent, ana the price 
not paid. Aitchison'a creditors could not have demanded the 
wheat, offering only a dividend for the price. Yet the state of 
the matter, as to delivery, is, by the supposition, the same in both 
cases. The fact relative to price must be laid out of view. De- 
livery or not is the point upon which the matter depends.*" So 
far as it refers to the subject under discussion, this is an opinion 
which the subsequent progress of the law has been fully more in con- 
tradiction than m favour of. In connexion with the latter clause 
of the opinion, see below. Sect. 2. In the case of Lang «. Bruce, 
7th July 1832, 10 S. 777, the question came to be reconsidered 
in almost similar circumstances. The purchase was of cattle, for 
which the seller had got the purchaser's oills. Whether the cattle 
were effectually delivered, at the time of the sale, is a question 
which will be considered in the ensuing section. What is essential 
to the present inquiry is, that before the purchaser had got a 
portion of the cattle out of the premises of the seller, the law 
agent of the latter addi-essed a circular to his creditors, request- 
ing them to meet, ** in consequence of embarrassments, which, it 
is hoped, will be only temporary.'*' In the meantime, and before 
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the uieeting was held, the purchaser went to drive away his cattle, 
but was reisisted by the seUer'^s servants ; not, it appears, under 
the instructions of the seller, but as acting for tne creditors. 
The buyer then intimated to the agent for the creditors, that he 
meant to apply to the sheriff for authority to drive off his cattle, 
unless he received an order for delivery ; adding, that he was 
ready to find security for the payment of his biUs. There was 
some discussion as to what security he was to find ; but, in the 
end, by the instruction of the creditors, he was refused permission 
to drive off the cattle. A petition was, in consequence, presented 
to the sheriff. There was a variety of procedure in the inferior 
court; and, during its progress, sequestration of the sellers estate 
was awarded. Of the state in which the question stood at the 
commencement of the sequestration, or of the subsequent pro- 
ceedings in the petitory action in the inferior court, it is unneces- 
sary to give any details; because, if the buyer was entitled to 
drive away his cattle at the time between the calling of the meet- 
ing and the awarding of sequestration, the circumstance that the 
judicial procedure for making good his richt was not completed 
at that juncture, would have no effect on the reality of his right. 
When the case came on for the opinion of the whole judges. 
Lords Glenlee, Cringletie, FuUerton, and Moncreiff, in reference 
to this part of the case, said, 

^' The proposition maintained by the defender, in this part of 
the case, seems to be, that mere insolvency, or, at all events, in- 
solvency in any manner declared, deprives a man of all power of 
dealing with his property ; and from this he infers, that even 
where goods have been sold and the price paid, it is incompetent 
for him to give, or the purchaser to take delivery. 

^* We are not prepared to assent to this doctrine. Excepting one 
dictum of an eminent jud^e, [Lord President Blair, as above,] 
standing opposed to the judgment in the case in which it was de- 
livered, ana in the reports of which we strongly apprehend there 
must be some mistake, we have seen no authority for giving so 
strong an effect to mere insolvency, without either diligence or 
sequestration.'*^ And, farther on, 

^^ The question is, what legal answer could be made to a man 
who had purchased stock at a public auction, who had paid the 
price, taken delivery of a part of the animals, and been resisted 
m removing the rest, and who now demanded from the sheriff an 
order on the vender, not being legally bankrupt, to deliver the 
remainder ! We can see no good answer, and therefore we con- 
clude that he was entitled to the decree of the sheriff, which he 
obtained in the first instance ; and being of this opinion, we think 
that this case is the same as it would have been if the cattle and 
ewes had been actually taken away from the field at the time when 
the pursuer first went for the purpose, and was resisted.^ This 
doctrine was agreed to by three of the other judges ; but on the 
other hand, seven of the judges concurred in an opinion in which 
it was held — 
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*' We are disposed to concur in the law as laid down hj the 
late Lord President Blair, in the case of Broughton against 
Aitchisons, — namely, that after proclaimed insolvency, the bank- 
rnpt can legally do no act to affect or change the rights of his 
creditors, inter se. Having called them together for the purpose 
of placing the administration of his affairs in their hands in order 
to their payment, he cannot be suffered afterwards to do any 
thing which either has the effect of benefiting the general body at 
the expense of an individual creditor, or which gives to an indi- 
vidual a preference to which, in the distribution, he would other- 
wise have had no right ; and as the wrong thus committed is 
done, not for the benefit of the bankrupt himself, who can in 
general have no interest individually in the matter, but to serve 
that of the creditors meant to be favoured, they are not entitled 
to profit by what has been done in their behoof.^ 

It is to be observed here that the criterion is not made in- 
solvency — it is applied to the circumstances of the individual case, 
and laid on the calling together of the creditors. It might be 
answered, that when a bankrupt and creditors set about an extra- 
judicial arrangement, by meetings, communings, &c. delaying re- 
course to the statutory methods of distributing the estate, they 
must be held to place some reliance on each other ; and cannot 
expect to be invested in their voluntary proceedings, with the 
remedies provided for the enforcement of the statutory procedure. 
Undoubtedly, an insolvent person may, in such circumstances, do 
an act against which his creditors have legal redress ; but it will 
be under the act 1621, or the act 1696, that they would obtain 
it ; and when the insolvent (who must be supposed to do something 
with his property until it is taken out gf his hands) in his discre- 
tion gives delivery or pays a debt, the question will be, whether the 
act is reducible by either of these statutes, or is not. In order 
to bring out a decision in this case, one of the judges abstained 
from voting, leaving a majority of one for the purchaser. It was 
hoped that the question would come for final settlement before 
the House of Lords ; but it was adjusted out of court. 

The subsequent case of Gibson v. Forbes, 9th July 1833, 11 S. 
916, which is noticed at length farther on, involved the question 
of delivery after insolvency; but it was under the act 1696. On 
that occasion, however, Lord Craigie gave as his opinion, ^' that 
after bankruptcy, the law only, and not any act performed by the 
common debtor, must govern the rights and preferences of the 
creditors ; and it is of no importance whether the bankruptcy is 
that defined by the statutes, or public insolvency, or insolvency 
known to those who are participant in the transaction out of 
which the challenge arises. 
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SECT. 2. 

DELIVERY OF GOODS IN QUESTIONS VyriTH 
THE VENDER'S CREDITORS. 

The tendency of practice has been to draw a clear line of dis- 
tinction between that delivery which will take the effects out of 
the bankrupt vender^s estate, and that which will make them part 
of the bankrupt vendee^s. The point at which the property is so 
completely severed from the vender^s estate that it cannot be 
taken by his creditors if he become bankrupt, is usually that at 
which the privilege of stoppage in transitu commences. In the 
case of the vendee s insolvency, Mr Brown says, ^' In both classes 
of cases the question is, whether a scUe /olhtted by an act of con^ 
itructive delivery is effectual to transfer the real right of property 
to the vendee. The effect of the decision of this question is differ- 
ent, according as it happens to occur on the £ulure of the vendor 
or the vendee; but the decision of the question itself depends en- 
tirely upon the nature of the act of constructive delivery, and the 
view which the law takes of it; in other words, if a certain act of 
constructive delivery is effectual to transfer the property, so as 
to entitle the advent vendee to demand actual aelivery of the 
goods, as his property, from the creditors of the bankrupt vender, 
the same act would be equally effectual in a Question between 
the solvent vendor and the creditors of the bankrupt vendee, to 
prevent the former from retaining the goods in security of the 
price.^^ Brown on Sale, 515. 

The course of practice hfus contradicted this view of the law, and 
leaves it questionable whether any such principle as that of ^^ con- 
structive delivery,^ as it was formerly understood, now belongs to 
the law of sale. Circumstances, at all events, have occurred which, 
in relation to any claims by the vender^s creditors, would be held 
not merely constructive, but actual delivery, which would yet, in 
a question with an insolvent vendee, be insufficient to bar the 
vender^s privilege of stoppage in transitu. This is illustrated 
in the case of a middleman in ordinary circumstances. The 
purchaser becomes insolvent; the seller uses his privilege, 
and stops. The goods have never entered the premises of the 
vendee, and are no part of his bankrupt estate. Take the other 
case of the eoods being in the same position, but the price paid, 
and the vender insolvent, will it be held, that as they have not 

Essed into the premises of the vendee, they are part of tne vender^s 
nkrupt estate! If the rule were the same in both cases, it 
would oe so ; but practice has divided the two classes of cases 
from each other. 

With regard to the question, in which of the two we are to 
find the criterion of delivery abstractly, the view adopted by Mr. 
Brodie (Suppl. to Stair, 860, et seq.) appears to be the correct 
one, that stoppage in transitu may take place after delivery has 



Ch. III. § 2. RIGHTS OF VENDER'S CREDITORS. 1 71 

occarred ; and therefore tliat it is not the act that brings the 

foods into the vendee'^s bankrupt estate, that constitutes deuvery, 
ut that which takes them out of the venders. In this view, it 
might be a philosophical arrangement, to consider delivery as an 
abstract question, and stoppage in transitu as an exceptional rule 
operating in certain cases of delivery. Where practice has, how- 
ever, marked the distinction with reference to the operation of 
the bankrupt law, it is convenient to consider delivery, in relar 
tion to removal from the vender^s estate, as one branch of the 
subject, and stoppage in transitu, or the rights enjoved by the 
vender before the property has passed into the vendee^ estate, as 
another. It must be observed, however, that though the cases 
in stoppage in transitu do not, in general, afford illustrations of 
the law as to the delivery which oefeats the vender^s creditors, 
there is one class of these cases which does bear on the subject, 
viz. those in which the right to stop has been barred, because, 
when the transfer has been so effectually made, as to bring the 
effects into the estate of the vendee, a fortiori^ they are removed 
out of that of the vender. 

It has been not unusual to refer to English cases as authority 
in this matter ; but certain fundamental differences between the 
law of the two countries, in the character of the rights of a 
vender^s creditors, render such references, in general, unsatisfac- 
tory. As has been clearly shown bv Mr Brown, a completed 
sale, in England, is a transference of the property. If there were 
no statutory rule modifying the law, such a sale would remove 
the subject, though undelivered, from the vender^s estate, and out 
of the hands of his creditors. To defeat the obvious evils aris- 
ing from such a principle, the statutory rule above referred to, 
which enables the assignee to take whatever property is in the 
disposition of the bankrupt, was created, (p. 166.) While, 
therefore, in Scotland, the result depends on the arbitrary rule, as 
to whether there has been delivery by the vender or not, in Eng- 
land, the question is, in the first place, whether a sale has been 
completed, so as to carry the property out of the venders estate ! 
and next, if the answer to this should be in the affirmative, 
whether the subject has been allowed to remain at the disposal of 
the vender with the vendee^s consent \ It is obvious, that an au- 
thority bearing on these questions, will not, in the general case, 
serve as an illustration of the law of Scotland. 

(207.) Goods so delivered that they could not be 
stopped in transitu by the vender, in case of the vendee's 
bankruptcy, are taken out of the vender's estate, and do 
not belong to his creditors. 

The authorities on stoppajge in transitu in the ensuing section, 
support this proposition, ana there is no case in which it is main- 
tamed, that when the privilege of stoppage is barred, there is any 
right which could pass to creditors. 
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(208.) Delivery to the vendee's servants, or into a pub- 
lic warehouse for his behoof, or to a shipmaster or other 
carrier who is to convey the subject to him, is effectual 
delivery. 

This proposition will be found illustrated under the head of 
Stoppage in Transitu^ in the ensuing section, and especially in 
connexion with the doctrine, that the stoppage is barred by a 
bond fide re-sale. 

(209.) Where the effects remain in the seller's premises. 
The vender makes complete delivery of the effects in his 
warehouse, or other edifice, by delivering the keys to the 
vendee. 

Maxwell v. Stevenson & Co. 4th April 1831, App. 5 W. S. 
269. This was a reversal of the decision of the Court of Session, 
which, on the ground that by the 4 Oeo. lY. c. 24, § 82, (super- 
seded by 3 and 4 Will. I v . c. 57, § 9, see below,) special cir- 
cumstances were prescribed which were to be held delivery, other 
methods of delivery, which would have been effectual indepen- 
dently of the statute, were by it rendered ineffectual. It was 
held in the House of Lords, that the enactment was merely di- 
rectory, not superseding other methods of delivery. More 9. 
Dudgeon, 3d July 1801, 1 B. C. 175, where the circumstance, 
that the sellers had it in their power to enter the loft or ware- 
house, was found not to neutralize the delivery of the key. 

(210.) Bonded warehouse. — The occupier of a bonded 
warehouse may effectually deliver the goods in it to a 
purchaser, when the price has been " actually paid or se- 
cured," without their removal. The delivery is complete 
when there is a written agreement signed by the parties, 
or a written contract " made, executed, and delivered," 
by a broker or other person authorized by the parties, 
and a transfer has been made by the officer in his book 
in terms of the act. 

3 and 4 Will. IV. c. 67, § 9. 

(211.) The mere measuring off of a quantity of any 
commodity, as the portion which the vendee has pur- 
chased, or the setting aside of some specific article as to 
which the sale is said to apply, while the commodity re- 
mains in the premises of the vender, and under the direc- 
tion of his servants, is not sufficient delivery. 

Salter v. Knox & Co.'s Creditors, 7th Feb. 1786, M. 14,202, 
where the stipulated quantity of midt for which the vendee had 
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paid, was measured and set apart for him when the vender was 
sequestrated. The principle will be found further illustrated in 
the authorities referred to in the inquiry immediately below. 

Inquiry as to the Practicability ofeffictiny Dditery when the 
Goods are to continue in the Venders Premises. 

(212.) This is a subject on which there are conflicting opinions 
among the highest authorities. It is said that there are certain 
acts called constructive delivery, the effect of which should be 
equivalent to actual delivery ; but the law has not fixed, by de- 
cisions, the character of these acts, nor, indeed, has it decided 
that any act but that which, as above, puts the party in practical 
possession of the goods, by making him custodier of them, will, 
at common law, be equivalent to delivery while their place is un- 
changed. It is of importance, however, to inquire how far there 
may DC any method by which the purchaser of a commodity can 
deposit it in the hands of the seller, for any purpose on account 
of which it may be convenient to do so, without involving it in 
the seller^s bankrupt estate. 

A case occurred in 1833, (Gibson 9. Forbes, 9th July, US. 
916,) in which the opinion of the whole court was taken on a 
question, which virtually was, Whether delivery may efiectually 
be made without removal from the j^remises occupied by the 
vender, by the goods being deposited in a part of tne premises 
appropriated to the vendee, and their being written off from the 
vender's stock in his favour ? As, where a wine-merchant being 
custodier of his cu8tomer''s wine, it is bottled off and deposited in 
separate binns, which are appropriated to the purchaser in the 
binn books. The question was in this case mixed up with 
another ; viz. Whether the subsequent transmission of the wine 
to the vendee was struck at by the act 1696 ; and this branch of 
the case is considered in Book III. Chap. II. The decision was 
in favour of the vendee. Of ten judges, however, who expressed 
their opinion on the question whether delivery had been 
made as above, five were in favour of the delivery, viz.. Lords 
Justice-Clerk, Glenlee, Cringletie, Meadowbank, and Moncreiff ; 
and five thought there was no delivery, viz. Lords Mackenzie, 
Medwin, Corehouse, Fullerton, and Craigie. The Question was 
thus left open. Many remarks were made from the bench on 
acts not done, which, if they had been done, would have been in 
favour of the vendee. "He had,*" said Lord Mackenzie, " no key 
to the cellar. He had never, nor any one for him, seen the wine 
cask, or bottles. Nay, he had not, so far as appears, even received 
notice of the place of the cellar, or numbers of the binns, or entries 
in the books. In short, nothing was done that might not equally 
have been done, though the price had not been paid, and the com- 
pany had determined not yet to deliver the wine.''^ This case 
may be compared with that of Marrable, as above, p. 164. 

Two cases referred to in the preceding section bear on this-sub- 
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ject. Lang v. Bruce, 7th July 1832, 10 S. 777 ; and Broughton 
V. Aitchison, 15th Nov. 1809, F. 0. The following were the 
specialties of Lan^'^s case which bore on this subject : — NLr Rennie 
ot Phantassie hadadvertised a sale by auction of cattle and sheep. 
There were written articles of sale, in which it was inter alta 
stipulated, that each lot sold was to be at the risk of the pur- 
chaser, ^^ the stock to be kept fourteen days by the exposer ; or 
if the purchaser should preler lifting in equal proportions, com- 
mencing the first week, then the last portion will be kept one 
month from the date of the sale.^^ The purchaser was to pay 
ready money, or grant bills with security ; a precautionary con- 
dition which it was of course at the vender^s option to modify. 
In this case he took bills, and did not demand security. There 
were specific marks on the cattle of each lot, except one. The 
purchaser Lang bought several lots, among which was the un- 
marked one. This lot ha imimwiirtftly a£tor tbs sale drove to 
Ghmgtfw. Another lot he, with the aid of Rennie''s servants, 
drove next day into a field which he had hired from a third party. 
About the deuvery of these there was no dispute. All the lots 
had been driven into the farm-yard to be sold, and thence, in 
conformity with the clause as to their custody, those which were 
not disposed of as above were driven by the vender^s servants, at 
the buyers direction, into grazing parks occupied by the vender. 
There were no gates on these parks. It was out of these circum7 
stances that the question whether delivery had been made or not 
occurred. 

It has to be noticed that these circumstances were connected 
with a sale by auction — a celebrated sale of stock, vrith the cir- 
cumstances of which nearly every man in Scotland concerned in 
the rearing and sale of cattle was acquainted. It was almost 
beyond the bounds of possibility that the Elnglish reason of policy, 
for including goods sold and undelivered in the bankrupt estate, 
— that those dealing with the bankrupt are deceived into the 
notion of the commodity forming part of his own stock, could 
have occurred here. Moreover, the continuance of the stock 
under the control and management of the bankrupt and his 
servants was a matter specially agreed on at the time of the sale. 
The purchaser was a butcher, the seller a farmer, and it was con- 
venient to the former that, instead of hiring other pasturage for 
his cattle, thev should remain, till he required to remove them, 
on the farm where they were sold. The fiicility of accomplishing 
this object was held out as one of the inducements to purchasers. 
There is no doubt that it raised the price of the stock sold, the 
purchaser bidding not only with a view to what would be the 
value of the animals if they were removed at the moment, but 
taking into account the value of the privily of leaving them 
where they were. The biddings, in short, were, not only for the 
animals, but for their keep in a convenient place. Yet it was 
maintained, by the seller^s creditors, that this part of the bargain 
brought the subject within the bankrupt estate. 
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In the case of Broughton 9. Aitchison, at the time when the 
venders stopped payment, the vendees had bought and paid for 
oertwi bolls of wheat, contained in a loft belonging to the ven- 
ders. The purchasers maintained that they had bought the 
whole stock that remained in the loft, after the removal of pre- 
vious purchases; — it was maintained, on the other side, that they 
had purchased a specific quantity, which came to a few bolls less 
than the actual remainder. The purchasers were bakers, and it 
was the usual practice of their trade to leave the wheat in the granary 
and remove it as it was required for use. This granary was a sepa- 
rate buildinj?, under the care of a person in the employment of the 
venders. The venders made out an order to this person to de- 
liver the grain to the vendees, which was intimated to him. As 
already stated, after the stoppage, the custodier of the mnary, 
acting under the orders of the venders, refused to give delivery. 
It was in these circumstances that, in a mixed view of the ques- 
tion of an equivalent for deliverv having taken place, and 01 the 
vendee being entitled to demand it if it had not taken place, the 
court, by a majority, decided in favour of the vendee. 

Those judges who were in favour of the vendee, in the case of 
Lang, reinarking on this case, expressed themselves as doubtful 
of the propriety of the decision, saying, *^ that the doubts which 
we entertain concerning it, arise from the circumstances in which 
it differed from the present case. It was not a sale of ipecific 
marked articles, but of a specified number of bolls of grain, to be 
separated and measured out from a larger quantity; the allegation 
made to the contraiy being inconsistent with the terms of the 
written contract. Ijie grain had never been separated, nor at 
all moved from the granary from first to last. It remained un- 
der the lock and key of the venders* Under these circumstances, 
delivery could only be got by voluntary acts still to be performed 
by the venders; and they thought themselves bound to refuse to 
do any such act, after a veiy public stoppage of payment.^^ 

(213.) Goods sold hy the Manufacturer. — When goods 
have a process to go through before they become the 
commodity which is to be paid for, and the price depends 
on a criterion which does not exist till that final process 
has taken place, they are not delivered so as to be carried 
out of the manufacturer's estate, by being inspected by 
the purchaser, and directions being given by him as to the 
manufacture, and samples being taken by him ; no mark 
having been put on the goods, or on the receptacles in which 
they lie, to designate a change of ownership, and no entry 
of change having been made in the manufacturer's books. 

Boak 9. Megget, 13th Feb. 1844, 6 S. 662. The manufac- 
turers were tanners, and the goods were hides partly tanned. 
The purchase took place on inspection in the pits. The hides 
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sold were distinguishable from the other stock in this respect, 
that so many of them were bought as Monte Video hides, and 
constituted all the hides of that kind on the premises, while the 
remainder, a specified number of native hides, were in the same 
pit with a portion of the foreign. The contents of these two pita 
constituted the subject of the transaction; and they were inven- 
toried in a ^' lapping book.^ The agreement was, to take the 
hides at so mucn per pound, as they should weigh on the process 
of tanning being completed. A portion of the hides were taken 
out and inspected, and restored to the pit. The purchasers grant- 
ed their bill to account, the balance hem? to be ascertained when 
the hides could be weighed ; and the bill was acknowledged in a 
note of sale as, " over fifty-four crop-hides,** at so much per lb. " to 
be delivered as soon as they are well tanned."" The purchaser 
frequently inspected the hides, — desired the tanning to be 
hurried forward, — ^gave directions to the venders'* servants, in 
which he spoke of the hides as his property, and on one occa- 
sion cut some pieces from them, and remarked that they were 
not yet ready for delivery. Before delivery, the venders became 
insolvent ; but the question, whether delivery could take place 
after insolvency, was foreclosed by an agreement to treat the 

Siestion as if the venders were sequestrated. It was held that 
ere was no delivery to cany the hides out of the estate of the 
insolvents. 

It has to be observed, that though the goods bought were 
distinguishable from the others in the possession of the venders, 
the marks of distinction were anterior to the transaction, and 
were not acts connected with the sale, done to efiectuate the in- 
tention of delivery. It was noticed on the bench, that neither had 
the goods been marked, nor had the pits in which they lay been 
in any way specially appropriated to the vendee. It seemed to 
be the opmion of the bench, that the notion of symbolical de- 
livery is a fallacy ; — ^that where, otherwise, the property would 
be in the vender's creditors, any ceremony between the vender 
and vetdee, which is not actual delivery, either by putting the 
article into the hands of the latter, or giving him the command 
over it, is insufficient to serve the purposes of delivery. 

It has been mentioned that, under the clause in the English 
bankrupt statute, which gives the vender''s creditors the advantage 
of property sold but undelivered, the question is not, as it is in 
Scotland, a pure question of delivery, but one of reputed owners 
ship, depending on circumstances. (See p. 166.) In such a case 
as that of Lan^, for instance, reputed ownership would be out of 
the question. A disposition was shown in Boak's case to approach 
this principle, by resting the creditors'* claims, not on the arbitrary 
rule of non-delivery, but on the circumstance of the public being 
deceived as to the extent of the manufacturer's property, by his 
continuing in possession of the goods. The Lord Justice Clerk 
said, ^^ The exceptions from the general rule are of this class; viz. 
cases where the possession of the party is not really looked to, in 
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the usage and from the natare of his trade, as necessarily proving 
that the stock apparently on hand is his, and not considered as 
creating such a presumption in the actui^ business of that trade. 
For instance, — ^goods in a priutfield, a ship in the building dock, 
goods in working artificers, or even grain in a granary, if the 
granary is what is called a public store or warehouse, — the mere 
possession in these cases, from the nature of the trade, does not 
necessarily impart or impress the public with the conviction that 
the stock is all the property of the party in whose hands the 

articles are In these cases, I think the principle really 

at the foundation of the exceptions is, that the possession does 
not, in the particular and notorious facts of the trade (?) and in the 
opinion of the public, and of creditors who are to be protected, 
import that the goods or stock are really the property of the 
party in whose hands they are seen ; and, therefore, that to ex- 
clude proof of the actual fact, would give the public a benefit 
which, in dealing with the party, they did not trulv believe they 
had.^** A manufacturer selling his own goods, and the owner of 
goods selling them while they are in the hands of a third party 
undergoing a manufacturing process, are transactions quite dis- 
tinct Irom each other, and involve different criterions of delivery. 
Although the above remarks do not appear to preserve the dis- 
tinction between a sale by the manufacturer himself, and a sale 
by an owner who has put his goods into a manufacturer's hands, 
it appears to be held that, in the former case, the question of 
reputed ownership applies ; and that what would not carry the 
property of the commodity he sells out of the bankrupt's estate, 
in the case of one class of workmen, will do so in the case of ano- 
ther. 

In the curious and special case of Simpson 9. Duncanson's cre- 
ditors, 2d Aug. 1786, M. 14204, some similar principle seems to 
have been kept in view. A person employed a shipbuilder. The 
employer was to furnish the masts and apparel, but the builder was 
to provide the materials for the hull. He was to be paid in three 
instalments, — one at layin? the keel, another when the vessel was 
built up and planked to tne top of the gunwale, and the third 
when the ship was launched. The builder became insolvent after 
payment of the first instalment. The portion of the ship com- 
pleted was found to be the propertv of the employer. It is ad- 
mitted in the report that the decision depended '^ not so much on 
general principles of law, as on the special terms of the agreement.'' 
On this case Mr Brodie says, (Edition of Stair, 900 ) '' Holding 
the builder not to have been the mere mandatory of the other, it is 
clear that he must have been at one time the proprietor of the inci- 

1»ient article ; but, if he were, how could the property pass from 
lim without delivery." Some similar decisions have occurred in 
England, where they are more conformable to the principles of the 
contract of sale. See Woods v. Bussell, 5 B. & Aid. 942. 

(214.) Timber is not held as delivered until it is severed 

M 
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from the ground, and there is no known form by which 
growing timber can be effectnally sold so as to defeat the 
creditors doing diligence against the land, except as part 
of the land itself. 

Paul t. Cuthbertson, 3d Jaly 1840, 2 D. 86. The bai^in 
was for *' the cut ^ of certain boundaries of wood, and the tune 
fixed for cutting was the ensuing spring. The price was paid in 
bills. While rei^ little was cut, the proprietor of the estate was 
sequestrated, and it was found that the purchasers right was bad* 
Before the sequestration, the purchaser had cut serend trees, and 
carried them off in a cart, and drew up a minute announcing that 
he had thereby entered into possession. This was an attempt 
to take symbolical possession, as to which it was remarked from 
the bench, *^ We are in mnch difficulty to see how such a proceed- 
ing as that founded on can by possibility either vest a real right 
in a part of the estate remaining heritable, or conrert what is 
heritaUe into moveable subjects. The transference of heritable 
rights by the ceremony of seisin is a known part of the law, — 
that cerendony being the appointed form which creates and ascer* 
tains the rLjht. But, because that is in itself only a form, does 
it follow that any one may inyent for himself a proceeding by 
which, without any conveyance of the land at all, and without 
any seisin, he may establish a real right in heritable subjects at- 
tached to it !^ Lord Cuninghame, who, with Lord Jeffrey, dif- 
fered in opinion from the other judges, thought the sale ought to 
be considered as a lease, protected by the act 1449 against a sin- 
gular successor, but it was held to be a disposal of a par$ $oUy and 
the analogy of holders under strict entails, and of kferenters, in 
their power to dispose of wood, was applied. There was a circum- 
stance founded on to some extent in tne consideration of this case, 
that a proportion of the trees, to be reserved in the cutting, were 
to be marked off by parties mutually chosen, and that this opera- 
tion not having been completed, a circumstance was wantine to 
render the bargain specific. It was held, however, that tiie above 
general principles were sufficient for the decision of the case, and 
that there was no occasion to found on this specialty. 

It does not appear bv this case, what would be held absolutely 
to constitute delivery, but it may be observed that the principle 
stated above, and the others on which the bench proceeded, would 
not apply to wood cut down for removal, though unremoved. If 
the wood were sold when in that state, undoubtedly delivery 
could not be held as taking place without some fiirther act being 
done, — ^the trees would be in the same position as goods in a 
warehouse. But if the trees were sold wnen standing, and were 
cut down by the buyer, it would seem that this would be an ef- 
fectual taking possession. At all events they would cease to be 
attachable in tne form of heritage, and passing from heritable to 
moveable, it is difficult to suppose that when the act of the buyer 
is countenanced as efficacious to create this transmutation, it is 
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to go for nothing as an exercise of property on his j^rt. It would 
seem, indeed, from a case reported, 2 B. C. 28, from 3aron Uame^a 
papers, TMuirhead e. Druinmond, 16th May 1792,) that wood 
cut and barked is to all intents and purposes aeliyered ; and Lord 
Medwyn remarked in reference to the purchaser's title to the 
wood in the above case, " there will be no jus in re^ — no real 
right will be acquired by him till it is separated from the solum, 
and the condition of it is changed from heritable to moveable/^ 
In such a case as that of Pau^ though from the time when a 
sequestration stops all interference with the property of the bank- 
rupt and those deriving right from him, no one may cut down 
the trees on his laud in virtue of a sale, yet there might be some 
difficulty in applying the doctrine to those departments of the 
bankrupt law which do not judicially tie up the estate, were the 
purchaser to act for himself. Suppose the case to occur under 
the ad 1696. The proprietor sells the wood and receives the 

trice, and within sixty days of the seller's bankruptcy, the buyer 
as cut it down, and carried it off. If it be granted that the 
transaction is reducible if the seller had volunteered delivery, it 
would be still doubtful if the act could reach the case where the 
buyer alone is a party to the removal, because, as elswhere shown, 
(B. III. Ch. II. § I) it is the intention of the creditor to give 
a preference, and not that of the debtor to take one, that brings a 
transaction under the act. Again, in the case of mere insolvency, 
the arguments in which, in the cases of Broughton and Lang, (see 
above, p. 174,) it was pleaded, that notwithstanding the seller's 
insolvency, the purchaser was entitled to delivery, would apply 
with still greater strength to a case where the ^seller unlocks no 

franary and opens no park gate, but where the buyer carries off 
is purchase from an unfenced plantation, probably without the 
seller being aware of his doing so. 

Farm Produce. 

(215.) The practicability of making an effectual delivery of grow- 
ing com woula probably be considered as involving the same prin- 
ciples with those connected with the delivery of wood, notwith- 
standing the difference of the two subjects as heritable and move- 
able. There has been no late case on the subject, and questions 
are not likely to occur in connexion with it, as the landlord's 
hypothec generally sweeps away any ground of ouestion between 
purchasers and ordinary creditors. There is, however, an old 
case in which growing corns were found effectually delivered — 
Grant e. Smith, 21st July 1758, M. 9561. The grain was pur- 
chased by creditors, and sold by them to the incoming tenant, so 
that there was no sdteration. The report says, ^^ these sales were 
publicly and openly made, and the com delivered to the buyers 
D^ a sort of symbolical delivery on the spot.**^ It mav be ques- 
tioned if this case be an authority. See Roberts 9. Wallace, 29ih 
July 1842, 5 D. 6. 
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(216.) When effects are in the custody of a third party, 
as a warehouseman, a manufacturer performing some ope- 
ration on them, &c., an intimation of the sale and of the 
person for whom he is to hold the subject, or an acknow- 
ledgment by the custodier that he holds for the vender, 
is effectual delivery. 

Tod r. Rattray, 1st Feb, 1809, F. C, where, after two iutimated 
sales, the second being onerous, the original vender was not en- 
titled to stop in transitu on the ground of the intermediate ven- 
der's bankruptcy. Main 9. maxwell, Slc. 27th Jaly, 1710, 
M. 9124; Auchie, Ure, & Co. v. Spence, M. 14226, reversed on 
appeal, 16th March 1810, 1 B. C. 195. This subject will be far- 
tner illustrated in connexion with stoppage in transitu. As to 
the effect of a delivery order on the seller's servant having the 
custody of the commodity in his own premises, see the case of 
Brougntou, above, p. 167. The converse of the above, viz. that 
^oods which are in the hands of a manufacturer, to have a manu- 
racturing process performed on them, are not delivered by a sale 
without intimation to the manufacturer, was shown in Eadie v, 
Mackinlay, 7th Feb. 1815, F. C. There were many specialties, 
all bearing on the question whether notice had been given. The 
court were of opinion that '^ there was no legal notification.'" See 
Auld V. Hall & Co. 1 2th June 1811, F. 0. 

It will of course be an essential element in delivery, in terms of 
the above proposition, that the sale have been completed, and 
that there be no process still to go through to separate and indi- 
vidualize the subject of the sale. See Mr Brodie^s Supplement 
to Stair, p. 875, e^ seq. 

SECT. 3. 

STOPPAGE IN TRANSITU. 

Introductory Notice. 

It will be found conducive to a clear explanation of the opera- 
tion of stoppage in transitu, to keep in view the particular ooject 
for which the practice was sanctioned. It has oeen the feeling 
of all lawyers, and all enforcers of the law, in commercial coun- 
tries, that, when bankruptcy occurs, it is a good policy to narrow 
as far as possible the circle of transactions to be involved in its 
operation, by giving every fisMsiHty to those who have last con- 
tracted with the bankrupt to recover their position. The opera- 
tion of this policy meets with an antagonist in the inexpediency 
of allowins^ any set of creditors to have a preference over others, 
and the difficulty of drawing a practical line in favour of the 
creditor, when those circumstances which convert the one 
party into a creditor, and the other into a debtor, have actually 
taken place. In a commercial country, the revindication of 



Ch. III. § n. STOPPAGE IN TRANSITU. igi 

foods, actually in the warehouse of a merchant, looked upon 
y those who deal with him as his own stock, in a condition 
to be purchased by his customers, would create inextricable 
confusion, and would afford no means for drawing a distinct line 
which should admit one set of creditors to revindicate, while it 
excludes another. It was a principle derived from the civil law, 
and long followed in practice on the continent, that so long aa 
the unpaid vender could specificallv distinguish the subject he 
had sold, unmixed with the bankrupt s other stock, and unchanged 
in form, he was entitled to recover possession of it. The prin- 
ciple was received in Scotland on an arrangement more suscep- 
tible of practical application : the seller of goods unpaid for, 
delivered within three days of the bankruptcy, was entitled to 
recover them on the fiction that the taking delivery under such 
circumstances was fraudulent. The court adopted this principle 
in deciding the case of Stein, in 1788, where, of a large quantity 
of grain which had been lone in the course of delivery, they 
found that what had been delivered within the three days pre- 
ceding the bankruptcy must be restored. On this case being 
carried to the House of Lords, the decision was reversed, ^' with- 
out prejudice to the respondents in the said appeal producing 
evidence to show that they were entitled to stop and retain the 
grain consigned by them to James Stein, the bankrupt.^^ Allan 
Steuart & Co. e. Creditors of Stein, 4th Dec. 1788, and 23d Dec. 
1790, M. 4949. By this decision the law of fictitious fraud 
in Scotland was abolished, and the foundation was laid for a 
series of decisions sanctioning stoppage in transitu as practised 
in England. 

Wide principles with relation to the law of sale had been 
adopted at a time before the practice of stopping in transitu had 
been resorted to, or thought necessary ; and an endeavour to 
reconcile this latter practice, the creature of a complicated and 
highly artificial state of commerce, with principles laid down in 
its early and simple stages, has produced considerable confusion 
and difficulty. In England, as above observed, it is a principle 
of the contract of sale, that the property is transferred when the 
bargain is completed, in terms of tne statute of frauds, though 
there has been neither payment nor delivery. In Scotland, the 
principle, derived from the civil law, is, that the property passes 
to the vendee only on delivery. It is plain tnat this latter 
doctrine left more room for the adoption of measures for the 
protection of the vender than could readily be found in the law 
of Endand. The necessity, however, of a system which should 
be both the most conducive to the interests of commerce, and be 
uniform in its operation in both ends of the island, was para- 
mount to a rigid adherence to general principles. The remedy 
of the creditor in Scotland was, as we have seen, narrowed in its 
operations, while, on the other hand, according to the admission 
of Lord Thurlow, the extension of this remedy in England was 
introduced '^ from the customs of foreign nations/^ (see 1 B. C. 
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209 n.) There were other first principleB in the law of vender 
and purchaser, in both ends of the ishmd, which were bound to 

five way to the expediency of sanctioning stoppage in transitu, 
n England, thougn the seller retained what was ^led a lien on 
the goods sold till the purchaser should be prepared to fulfil his 
part of the bargain, he lost that lien when he put the subject into 
the hands of a middleman, whose duty it was to convey it to the 

Eurchaser, or to hold it at his order, e, a. a carrier or ware- 
ouseman. In Scotland, too, delivery, wnether called real or 
symbolical, could be efiected by such means, and the property be 
accordingly transferred. ^' In my opinion, delivery to the carrier 
is presumed delivery to the party, unless the contrary is proved.^ 
— Chief Gomm. Adam, in Dicksons v. Ponton, ISth July 1824, 
3 Mur. 440, see above, p. 170. Yet these were the cases in which 
the risht of stopping in transitu presented itself as an expedient 
reme(]5% ^^^ ^^® action of these principles had to give way to its 
adoption. In relation to other questions, such a middleman 
holos the goods in his hands at the order of the vendee. He is 
responsible to the vendee for their custody, and the vender 
ceases to have an insurable or any other proprietory interest in 
them. Yet, for the purpose of preventmg them from being 
mixed up with the bankrupt estate, he may interfere by the 
exercise of his privilege of stopping in transitu. From all these 
considerations, it will be easuy gathered that an attempt to 
identify this risht with any of the principles or operations of law 
acknowledged before it came into existence, will only lead to 
confusion. It is as completely iuiffenerisas if it had been spe- 
cially created by statute. It is not properly a lien, for a lien pre- 
sumes the retention of possession ; and it will be hereafter seen 
that the privilege begins where a right of lien would end. It ia 
not an exercise of the risht of property, for, in England, the 
seller^s property ceases when the bargain is completed, and in 
Scotlana, it ceases when the right to stop in transitu berins. 
It is not a hypothec, for it is the nature of that right to follow 
its subject into whatsoever hands it may fall. 

It deserves, however, to be here noticed, that a privilege bearing 
some analogy to that of stopping in transitu, and naving the same 
equitable purpose, seems at a comparatively early peri^ to have 
attached itself to the commerce in heritable property. Thus, in 
Baird e. Jap, Aug. 1 758, M. 14156, where an insolvent disponee 
had got possession of the premises, the disponer kept possession 
of the disposition, and was preferrod to the disponee^s creditors. 
See also Selkirk v. Selkirk, Dec. 1721, M. 9167 ; Remarks M. St. 
Ixxxix. ; and Black v. Dick, 17th May 1814, H. 699. 

The safest definition of the right to stop in transitu, and 
that which will be found most in accordance with the detailed 
illustrations of the operation of the right, seems to be the fol- 
lowing : — 

(217.) Defnition. — Stoppage in transitu is a privilege 
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held for his own protection by the vender of goods who 
has parted with their custody, enabling him to intercept 
them before they have gone into the possession of the 
vendee, on the vendee becoming insolvent and unable to 
pay the stipulated price. 

It has been long disputed, and is not yet settled, whether the 
exercise of the privilege has the effect of annulling the contract. 
From the general tone of decisions and opinions, however, it 
may be collected, that it has not ; that it is merely a suspension 
of performance on the part of one party until the other is ready 
to perform his part ; and that notwithstanding the exercise of the 
rignt, the purchaser may demand delivery, if ne proffer payment, 
provided tne. proffer be made within such reasonable time as 
shows a disposition to complete the old bargain, and not a new 
proposal arising out of a favourable change of circumstances. 
^^ The buyer,^ says Mr Justice Bayley, in Bloxam e. Sanders, 
4 B. & 0. 949, '^ or those who stand in his place, may still 
obtain the right of possession if they will pay or tender the 
price, or they may still act upon their right of property if any 
thing unwarrantaole is done to that right. If, for instance, the 
ori^nal vender sell when he ought not, they may bring a special 
action against him for the injury they sustain by such wrongful 
sale, and recover damages to the extent <ff that injury.^ In Mr 
Shee'^s edition of Abbott on Shipping, (1844), it is remarked, 
p. 516, ^^ It would appear that the exercise of this right does 
not proceed upon the ground of rescinding the contract, but 
assumes its existence and continuance ; and, as a consequence 
of that principle, it has been held that, after stopping the goods 
in transitu, the vender may sue for and recover Uie price of 
them, provided he be ready to deliver them on payment. Yet, 
in more recent cases, the question whether the effect of stoppage 
in transitu be to rescind the contract, or merely to revert the 
lien in the vender, was considered still unsettled.'*^ In the com- 
paratively old case of Hodgson v. Loy, 1797, 7 T. R. 440, where 
it was found that part payment did not take away the consigner's 
right to stop. Lord Chief-Justice Kenyon remarked, ^' that the 
right of the vender to stop eoods in transitu in case of the insol- 
vency of the vendee, was a kind of equitable lien adopted by the 
law lor the purposes of substantial justice ; and that it did not 
proceed, as the plaintiff's counsel supposed, on the ground of 
rescinding the contract.*" In the later case of Clay «. Harrison, 
1829, 10 B. & G. 99, where it was found that, after an exercise of 
the right to stop by notice not to deliver, the vendee had no 
interest to recover on a policy, Mr Abbott, then Chief-Justice 
Tenterden, said, ^^ It was argued, on the part of the defendant, 
that its effect was to rescind the contract, and to revert the 
property in the original owners: on the part of the plaintiffs, 
that it only restored to the owners a right of possession, and 
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placed them in the same situation as if they had not parted with 
the goods. I%ere does not appear to be any case in which this 
point has been expressly decided^ See Stephens v. Wilkinson, 

2 B. & Adol. 320 ; Edwards v. Brewer, 2 M. & W. 375 ; James 
V. Griffin, 1837, 2 M. & W. 623. 

(218.) Circumstances justifying. — The proper ground 
of stoppage is the vendee's insolvencj. It is settled in 
England that the person ordering the goods to be stopped 
takes the risk of the vendee being insolvent, and unable 
to pay the price or fulfil the condition of the sale ; and 
that, if it should prove otherwise, he will be responsible 
for his breach of contract. 

The Constantia, 27th June 1807, 6 Rob. Adm. 321. In this 
case Lord Stowell said, *^ If the person to whom they are con- 
signed is not insolvent : if, from misinformation, or from excess 
of caution, the vender has exercised his privilege prematurely, he 
has assumed a right that did not belong to him, and the 
consignee will be entitled to a delivery of the goods, with an 
indemnification for the expenses that may have oeen incurred. 
In the law of England, so far as I can recollect it, and in all 
books into which 1 have^ looked, it is not an unlimited power that 
is vested in the consigner, to vary the consignment at his pleasure 
in all cases whatever. It is a privilege allowed to the seller for 
the particular purpose of protecting him against the insolvency 
of the consignee. Certainly it is not necessary that the person 
should be actually insolvent at the time, if the insolvency 
happens before the arrival, it would be sufficient, I conceive, to 
iustify what has been done, and to entitle the shipper to the 
benefit of his own provisional caution."" In Walley e. Mont- 
gomery, 21st May 1803, 3 East, 585, the consigner, bavin^ ad- 
vised the consignee that he had drawn bills, was found not 
entitled, on refusal of immediate payment, to stop the goods, the 
consignee not objecting to accept tne bills, and not being insolvent. 

(219.) A partial payment of the purchase money, or the 
granting of a bill for it, on which a partial payment vnll 
be obtained by ranking on the vendee's bankrupt estate, 
have been found in England not to bar the right to stop 
when the vendee is insolvent. 

Hodgson e. Loy, 7 T. R. 440, Abbott, 514 ; Fiese e. Wrav, 

3 East, 93; Edwards, as above. As to how far this may be held 
law in Scotland, see 1 B. C. 222. 

(220.) State of Transitus. — While goods remain in the 
custody of a carrier, wharfinger, or other middleman who 
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is not the servant of the vendee, but is employed specially 
in the intermediate custody of the goods, the seller may 
stop. 

Robertson & Aitken v. More, 3d July 1801, M. 8ale^ -^PP* 
No. 3; Black v. Cassels, 30th May 1828, 6 S. 894. See this 
case, as considered in relation to acts of ownership, and the other 
cases cited below. It was pleaded in one case, iJunlop v. Scott, 
22d Feb. 1814, F. C, that the transitus in the case ot a carrier 
meant the mere passing of the goods from place to place ; and 
that immediately on their arrival at the place where the consignee 
was to receive them, the transitus was at an end. It was found, 
however, in that case, that while the goods remained in the car- 
rier's premises, they might be stopped. The goods were receipted, 
" to lie till called for.'" See in England, Tucker v. Humpnrey, 
12th Feb. 1828, 4 Bing. 516. 

In Anderson v. Duff, 16th July 1844, D. R. F., certain trees 
were sold at the agreement of so much per foot, ready money, 
on measurement on the plantation before removal. Part of the 
wood was in saw-pits on the premises, cut into railway sleepers. 
Part was on a quay in the neighbourhood, where it was a portion 
left over of a quantity that haa been shipped. It was found that 
both the wood on the premises, and that which lay on the quay, was 
liable to be stopped, and so not attachable by a creditor of the vender. 

(221.) When goods are in a ship freighted by the 
vender for the voyage, they are still in transitu, and liable 
to be stopped. 

Drake v. McMillan, 8th Julv 1807, H. 691. The vendee in 
Kirkcudbright had hired the ship from the owner in Whitehaven, 
for a voyage to Memel, and thence to Belfast with a cargo of 
timber. *^ It was agreed on the bench, and was said to be now 
the law of England, that goods are still in transitu, after having 
been put on board in a foreign port, though the ship is not a 
chance ship or a general carrier, but a ship freighted by the 
vendee for that voyage, and sent by him to receive the eoods. 
That it may possibly be otherwise in the case of a ship hired by the 
vendee for a term of years ; but that one which is freighted for the 
voyage only, whether by vendee or vender, is still to be consider- 
ed as a carrier, and the goods are not in the hands of the vendee, 
but on their way to him only.'*^ It was so decided in Baxter 
V. Pearson, 8th July, 1807, H. 688. The same has been held in 
Endand. Bothlin^k r. Inglis, 11th Feb. 1803, 3 East, 381 . It 
is there also held, that where the consignee hires a ship for a term 
of years, and roans it, and buys goods which he sends on a mer- 
cantile adventure, they cannot be stopped after they are shipped. 
Abbott, 522. 

(222.) The delivery of a portion of a cargo does not 
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bar the right of stopping as to that part which remains 
undelivered. 

Collins V. Marquis's Creditors, 23d Nov. 1804, M. 14228. 

(223.) If delivery be not claimed, and the goods, on the 
notorioos insolvency of the vendee, are removed from the 
custody of the carrier, and taken charge of by a third 
party, they are not so delivered to the vendee as to be 
open to the diligence of his creditors, in preference to the 
claim of the vender stopping. 

Neish V. Trompowsky & Co., 8th July, 1807, H. 693. No one 
claiming delivery, the ship's husband, of his own authority, paid 
the duties, and had the effects landed in a public warehouse for 
the shipper's behoof. The ship was a general ship. The com- 
petition was between the shipper and an arresting creditor. It 
was observed on the bench, ^^ The ship's husband took the right 
course when he lodged the cargo in a warehouse, which saved the 
rights of all concerned, and those especially of the shippers. Then 
their right of stoppage was equally entire, as if the hemp had 
been still on boara. See Mitchell & Oowans v. Phiu, 12th Jan. 
1813, F. C. 

(224.) Effect of Exercising the Right. — If notice to 
stop delivery have been communicated in the proper 
manner to the proper person, subsequent delivery through 
mistake or design will not make the goods part of the 
insolvent's estate. 

Sinclair & Williamson^s Creditors, «. Robertson & Aiken, 
3d July 1801, 1 B. C. 229. So in England, Litt e. Cowley, 
llth Nov. 1816, 7 Taunt. 169. The delivery was made in this 
case by the mistake of a clerk, and the soods were revindicated 
after tney had passed to the assignees on tne vendee^s bankruptcy. 
See Nortney f>. Field, 2 Esp. 613, where, under the old bonding 
system, ?oods bein^ sold on the duty, &c. not being paid, the 
venders having intimated a claim, the price was found to be 
theirs. 

No attempt has been made in the decisions or law books to d^ 
fine any form in which it is necessary to effect the stoppage. It 
seems sufficient that the circumstance of a direction having been 

E*ven by the person entitled to stop, is proved. It will generally 
I expedient to give the notice or direction in writing, not as 
bein^ in that form more effectual, but being more likely to be 
satislftctorily proved. 

(225.) How the Right is terminated. — The v^arehous- 
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ing of the goods by the vendee, for his own behoof, ter- 
minates the right to stop. 

Strachan t. Knox & Go.'s Trustee, 21 8t Jan. 1817, F. C. 
The goods were bonded in the name of an agent of the vendee. 

(226.) It has been decided in England, and is generally 
assented to in Scotland, that when goods are in the pos- 
session of a third party, who holds them for the vender, 
as a warehouseman, — a manufacturer, in whose hands they 
are undergoing a process, &c.— an intimation of sale to 
the custodier, with instructions, which he does not object 
to obey, to hold the articles for the vendee's behoof, or an 
entry in the vendee's favour in the custodier's books, will 
terminate the right to stop. 

Harman 9. Anderson, 1809, 2 Gamp. 243. It was here ob- 
served, that the payment of warehouse rent by the vendee, is ** a 
circumstance to show on whose account the goods are held \*^ but 
it did not seem to be received as itself constituting a change of 
property. Opinions in Hawes v. Watson, 1824, 2 B. & C. 540. 
See, in Scotland, Auchie, Ure, & Go. v. Spence, 2iUi Nov. 1804, 
M. 14226, reversed 1810, 1 B. G. 195 ; Tod & Go. v. Battray, 
1st Feb. 1809, F. 0. ; Laurie v. Black, 12th Nov. 1831, 10 S. 1. 
It may be questioned i^ under the Excise bonding system, rela- 
tive to spints, delivery can be made by notice to the store-keeper; 
or if possession can be changed without removal of the effects, 
under 4 Geo. IV. c. 94. See Wyld v. Richardson, 17th May 
1832,10 8.638. 

In connexion with this subject, see Mr Brodick's view, that 
stoppage in transitu is not properly applicable to effects so trans- 
ferred, as never being in transitu, — bemg undeliyered as respects 
the vender before the transference is completed, and yirtually in 
the vendee'^s own custody when it is completed. Supplement to 
Stair, 872, et seq. Mr. Brodie objects to the genenu admission 
in the Scottish authorities, that intimation to the custodier, 
without his acceptance of it, and consent to hold the goods for 
the vendee, is sufficient to effectuate a transference. 

It has to be observed, that before the transference can be com- 
pleted, the sale itself must be completed bv the specification and 
identification of the subject. On tnis the following is laid down, 
by authority, as the law of England : — 

*^ If nothing is to precede it, and the order has been handed 
by the buyer to the warehouseman, and if he has made the usual 
entry in his books, changing the name of the proprietor, — or 
even if he has not made such entry, — the handing the order to 
the warehouseman is a constructive taking possession by the 
buyer, and the order cannot be countermanded. A fortiori^ it 
cannot be countermanded if the buyer has actually removed from 
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the warehouse a part of an entire quantity of goods sold at one 
fixed and entire price ; but if any thing is to be previously done, 
on the part of the seller, to ascertain the amount of the price, or 
to ascertain and perfect the specific subject of the sale, — ^such, for 
instance, as weigning the goods, — an order for deliyery may be 
countermanded before such previous act is done.^ Abbott on 
Shipping, 526-527. See Brodie^s Supplement to Stair, 876. 

There is a late English case which seems to decide, that where 
a weighing is to take place, but that weighing is only for the sa- 
tisfaction of a party, and is not essential to the individualizing of 
the subject, which is otherwise separated and set apart, the pro- 
perty is transferred by an order to a warehouseman, and transfer 
in his books. Swanwick v. Sothem, 6th Feb. 1839, 1 Per. & 
Day. 648. The order was, to deliver to the vendee 1028 bushels 
of oats, binn 4?0 ; and ^^ you will please weigh them ov^r, and 
charge us the expense.^ There were no more oats in binn 40. It 
was lound that the weighing was not necessary to vest the pro- 
perty, and that the right to stop was terminated by the transfer. 

(227.) When the purchaser is in such a position, that 
had he paid the price, the goods yrould haye been part of 
his own estate, if he sell them for yalue to a third party, 
by an onerous and bond fide sale, the right to stop is ter- 
minated. 

Tod 9. Rattrays, 1st Feb. 1809, F. C. This was a case of trans- 
ference in a bonded cellar. Some of the judges questioned if the 
right to stop was barred as against the first purchaser, who had 
failed; but it was not questioned, that the second purchaser, 
having paid for the goods, and got an order of delivery, the right 
to stop was as effectually barred as if the first purchaser had 
paid. In the case of Auld v. Hall & Co. 12th June 1811, F. C. 
there was a bond fide sale, but the delivery orders had not been 
intimated. 

(228.) The indorsement, by the consignee, of a negoti- 
able bill of lading, for yalue, in the usual course of trade, 
bars the right to stop the effects vrhich the bill of lading 
represents. 

Buchanan v. Swan, 13th June 1764, M. 14208. — The earliest 
Scottish case in which the indorsable character of the bill of 
lading, to the effect of carrying the property represented by it, 
seems to have been admitted. Arthur v. Hastie, &c. 12th 
Dec. 1770, M. 14209. Bogle v. Dunmore, 2d Feb. 1787, M. 
1421 6, which was not properly a case of stoppage in transitu, but 
where the principle was affirmed. The principle of the absolute 
negotiability of bills of lading has been long established in Eng- 
land. See Abbott, 327. And, though the Scottish cases do not 
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bring out the rule with the same precision, the establishment of 
the doctrine is held as undoubted, 1 B. C. 213, ei sea. The lead- 
ing decision on the subject in England is that of Lickbarrow v. 
Mason, 1793 and 1794, 5 T. R. 3b7, 683. The rule is an illus- 
tration of the principle, that delivery, property speaking, is com- 
pleted when the effects pass out of the custody of the vender into 
that of the vendee, and that stoppage in transitu is not the ven- 
der's exercise of the risht of property, but an equitable privilege 
extending over that which has passed out of his estate, so long as 
it has not come into the vendee s custody. The privilege may be 
exercised against the insolvent vendee, while it is precluded as 
against his onerous indorsee. See on this subject Brodie's Sup- 
plement to Stair, p. 862, et sea. It is a legitimate inference of 
the principle on which the rignt to stop is tnus barred, and has 
been so followed in practice in England, that when the indorsee 
of the bill of lading is aware of circumstances on the part of the 
indorser which would justify a stoppage at the time of the in- 
dorsement, he is not exempt. Thus, if the indorsee knew the 
consignee to be insolvent, the right to stop is not barred, Cum- 
ing V. Brown, 9 East, 506. On the same principle, if there is a 
condition as to payment on the &ce of the bill of lading, an in- 
dorsee takes it, subject to the vender''s power to stop, if tnat con- 
dition is not complied with, Barrow v. Coles, 3 Camp. 92. 

(229.) By statute, the right to stop is barred, in so far as it 
might affect a disposal of the effects represented by any one 
of the following documents vrhen made by " any person in- 
trusted vrith or in possession of it," viz. " any bill of lading, 
India warrant, dock warrant, warehouse-keeper's certifi- 
cate, wharfinger's certificate, warrant, or order for the 
delivery of goods," provided the vendee has not notice 
on the face of the document or otherwise, that the person 
intrusted with it is not the true owner of the goods repre- 
sented by it. 

6 G. IV. c. 94, S 2. The act of which this is a clause is com- 
monly known as the Factor's Act. It is generally understood 
that its remedial operation in validating the contracts of persons 
who were the apparent, but not the real owners of the effects at 
their disposal, was not so necessary in Scotland as in England. 
See the opinions in Boak v. Megget, 13th Feb. 1844, 6 D. 662, 
and Abbott, 541. 

(230.) It has been decided in England that the vendee 
may effectually take possession of the goods before the 
traiisitos, as origiDaUy^mtended, is terminated: and that, 
by doing so, or performing an act of ownership on the 
goods in their passage, and while they are in the middle- 
man's possession, he precludes the right to stop. 
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It seems in the older cases to haye been a question whether 
the v^ender could take possession before the intended transitus 
was completed ; in the later cases the question has been generally 
whether the act done was orwas not sufficient to indicate ownership. 
In Hoist V. Pownal, 1794, 1 Esp. 240, the vessel had reached her 
port, and was performing quarantine. The assignees of the 
vendee^s bankrupt estate, (who, according to the principles of 
English law, and as was admitted in the case, were the same in 
law as the vendee himself,) sent persons on board who claimed the 
cargo, and remained with it opening some chests. This was held 
not to bar stoppage. On the other hand, in Mills & others «. Ball, 
12th June 1801, 2 Bos. & Pul. 457. it was laid down by Lord 
Alvanley, C. J., thai, ^'^if, in the course of the conveyance of the 
g^KMb mm the vender to the vendee, the latter be allowed to 
exercise any right of ownership over them, he thereby reduces the 
goods into possession, and puts an end to the vender^s right to 
stop thero.^ In Foster v. Frampton, 1826, 6 B. & C. 107, the 
right to stop was barred by the vendee taking samples of the goods 
while they were in the carrier^s warehouse. See on this suoject 
Cross on Stoppage in Transitu, p. 378, ei seq. 

In Scotlana tnis point seems not to have been the subject of 
direct decision, but in the case of Black v. Gassels, 30th May 
1828, 6 S. 894, proceedings which would probably in England 
have been held an act of ownership, did not bar stoppage. A 
carrier was employed to convey whisKy, ^^ He brought the pun- 
cheon direct to the defender ; but the shop being small, the de- 
fender had not room at the time to take it in. He, therefore, re- 
quested Campbell [the carrier] to allow it to stand in his store- 
room until tne defender should find it convenient to take it to 
his own house. This Mr Campbell readily agreed to as he had 
done on former occasions ; and m consequence the puncheon has 
remained in the store for the defender ever since.^^ Stoppage in 
the carrier^s hands was found to be still competent. This aecision 
may be compared with the English case of Rowe v. Pickford, 
25 tn Nov. 1817, 1 Moore, 526, where the vendee having no ware- 
house, and on the arrival of the goods having gone ana inspected 
them in the carrier^s warehouse, and agreed that they should re- 
main there, the transitus was found at an end. In Schuurmans 
9. Ooldie, 9th July 1828, 6 S. 1110, Lord Olenlee seemed to 
think that the payment, by the consignee, of freight on a cargo 
consigned, was what would be counted in England an act of 
ownership sufficient to terminate the transitus ; but it was found 
that freight had not been paid, and entry at the custom house, 
and pavment of duties on the part of the consignee, were thought 
not to be equivalent. (See this case, p. 198.) 

(231.) It has been found in England, that the right to 
stop is limited to a vender, or a person acting for him in 
the capacity of agent or otherwise ; and that a sarety for 
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the price, or any person who may have a like contingent 
claim against the vendee, has no title to stop. 

Siffken v. Wray, 17th May, 1805, 6 East, 371. In Fiese v. 
Wray, 17th Nov.' 1802, 3 East, 93, it was found, that a commis- 
sion agent abroad, who obtains goods on his own credit, and ships 
them without naming his eniployer, may stop them. In Mori- 
son V, Gray, 3d July, 1824s 2 Bmgh. 260, an indorsee of a bill of 
lading was found entitled to stop. The goods had been shipped 
at Dundee to the order of a London merchant, and on his failure 
the bill of lading was sent to a person who was authorized to stop 
the goods. The circumstances occurred before the passing of the 
first Fictor^s Act, f4 G. IV. c. 88,) and it was questioned whether 
the indorsee of the oill acted as owner or as agent. Under the act 
he would be entitled to order the disposal of the goods as owner. 

(232.) Lien. — The holder of a lien over goods has been 
fonnd in England to have no title to stop them in transitu. 

Sweet V. Pym, 1 East, 4. This was the case of a fuller, and 
the goods were in the possession of a shipowner as carrier. See 
Abbott on Shipping, 520. 

(233.) Factor. — It has been held in England that a 
factor has not a right to stop goods in transitu to his em- 
ployer, for the balance for which he would ha^e a lien 
were the goods in his own posseseuon. 

Eyre, Chief-Baron, in Kinloch «. Craig, 19th May 1790, in the 
House of Lords, 3 T. R. 783. The factor'^s recourse is limited 
to a lien, which, on the principle aboTe stated, par. 232, does not 
include the right to stop. As the Factor^s Act does not in any 
respect alter the relatire rights of principal and factor against 
eacn other, unless where third parties treat with the factor as 
principal, it will not affect this principle. 



SECT. 4. 

THE VENDEE INSOLVENT BEFORE DELIVERY, BUT THE 
RIGHT OF STOPPAGE NOT EXERCISED. 

(234.) A person who is insolvent may reject goods which 
are sent to him in terms of a bargain, and if the rejection 
be distinct, he is not entitled, by any subsequent act, to 
appropriate them for the benefit of his creditors. 

Inglis V. Port-Eglinton Spinning Co., 27th Jan. 1842, 4 D. 
478. The insolvent had refused to receive the goods, and they 
were laid down at his door. They were sent, by the insolvent's 
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direction, to the premises of a partnership who had connexion 
witli the consigners of the goods, and who were themselyes 
creditors ; and the insolyent, observing that the proceeding was 
objected to by some of the creditors, a portion of the goods were 
sent back and received in the insolvent's premises. The con- 
signers were afterwards allowed to remove these goods, the per- 
son in diarge supposing that they were taken for the benefit of 
the creditors. The insolvent's avowal of insolvency, by calling a 
meeting of his creditors, did not occur until several days after 
this transaction. The decision rested on the fact of the first 
complete rejection, which could not be recalled by subsequent 
proceedings. 

in the case of Drake «. McMillan, 8th July 1807, H. 691, 
circumstances seem to have taken place which were equivalent 
to rejection by the vendee, and which precluded the goods from 
coming into tne bankrupt estate, if they could otherwise have 
done so. The vendee, who lived in Scotland, on the arrival of 
the goods from the continent, at Belfast, in consideration of his 
insolvency, employed a writer in Edinburgh to take the direction, 
and act for all concerned, and transmitted to him the invoice and 
bill of lading. The writer employed a person in Belfast to 
attend to the ousiness, ^^ so that the car^o may be landed with 
all convenient speed, and retained for the benefit of the creditors 
at large, or the shipper, whoever may be found to have the best 
right thereto.'" This writer, bein^ afterwards chosen interim 
factor and trustee on the vendees sequestrated estate, was 
directed by the creditors to take possession of the goods for 
their own behoof, but was found not entitled to do so. 

It is a natural inference from this principle, that the insolvent 
may reject proffered delivery, and after sucn rejection receive the 
effects into his warehouse for interim custody, without making 
them part of his bankrupt estate. This is exemplified in Steins 
r. Hutcheson, 16th Nov. 1810, F. C. See also Mitchell and 
Gowans f>. Phin, 12th Jan. 1813, F. C, where the vendee's son 
and a clerk disposed of the goods for interim custody. It was 
observed on the bench, that if they had taken them into the 
warehouse, it would not have affected the vender's right to stop. 

The utmost extent to which the English decisions appear to 
have gone in the same direction with ours, in this matter, is to 
hold, that if the bankrupt decline taking the goods out of their 
transitus, and, consequently, perform no act of ownership on them, 
they continue liable to stoppage. See James v. Griffin, 1837, 2 
Mees. & Wei. 623. Here the vendee expressed reluctance to 
take the goods, telling the shipmaster, that they ousht to be 
kept for the vender, and directing them to be left on the wharf. 
The question to the jury was not whether he had repudiated the 
^oods, but whether they were, while remaining on the wharf, still 
m a state of tn^isitus, so as to be liable to be stopped by the ven- 
der; and it was found that they were. It seemed to be thought 
that an attempt to repudiate them might be considered an act of 
ownership, taking the goods out of their transitus. 
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(235.) How far Insolvency/ equivalent to Stoppage. — 
Although it has not been settled by decisions, that the 
avowed insolvency of the vendee is equivalent to stoppage 
in transitu, so as to annul delivery thereafter, it has been 
decided, that if he intimate insolvency to other creditors, 
but fail to intimate to the vender, who, not being warned, 
does not attempt to intercept delivery, the receiving the 
commodities, in such circumstances, is in mala fides, and 
the delivery is not legal. 

Schuurmans «. Ooldie, 9th July 1828, 6 S. 1110. This was 
a case of a consignment from abroad. On the arrival of the 
cargo the customs duties were paid by the consignee ; but the 
freight was unoaid. The delivery procSeeded on the 5th and 6th 
of January . On the 4th January, and previously to any part of 
the delivery, the consignee sent notice 01 having stopped pavment 
to his English creditors, and to one creditor in Scotland. On the 
5th, when delivery commenced, intimation was sent to the Scottish 
creditors in genend. The foreign consigner had an agent in Scot- 
land, and in the neighbourhood, to whom notice was not posted 
until the 6th. Unfortunately, in this case, the general principle, 
whether, after a publication of insolvency, the receipt of delivery 
is valid, was carefully avoided, and the decision rested on the 
special circumstance, that the insolvent, if he had dealt by the 
foreign consigner as he did by his other creditors, would have put 
it in nis power to stop. 

The leaning of this and of the other cases is towards the view 
that a public act of insolvency, — such as the stopping of payment 
or intimation to creditors, — is equivalent to stoppage in transitu, 
as being a fact which, were the vender aware of it, as other 
creditors are, would prompt him to direct an immediate stoppage. 
See Robertson v. More, 3d July 1801, M. Sale, App»No. 3; 
Stein V. Hutchison, 16th Nov. 1810, M. Syn. 73; and Drake 
r. McMillan, 8th July 1807, H. 691. In this last case, '' The 
judges were of opinion, that, resolved as M'Caul was immediately 
to give up business, and apply for a sequestration, he not only 
might warrantably refuse to take the cargo, but could not honestly 
have received it; and that such wrongful delivery, if taken, 
would not have been available to' his creditors or their trustee, 
who could be in no better case than M^Caul himself.^ 

But perhaps the cases which make the nearest approach to the 
principle, that public insolvency is equivalent to stoppage in 
transitu, are two others, reported by Baron Hume. The case of 
Carnegie & Co. v. Hutchison, 25th Feb. 1815, H. 704, was one in 
which restitution was ordered to the vender after actual delivery to 
a bankrupt purchaser ; and, if it were not a decision on specialties, 
it would oe held to settle the question, that published insolvency 
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presented as struggling to preserve himself from bankruptcy. It 
"was farther shown, that he intended not to sell tlie commodities 
in the way of trade, but to raise money on them immediately. 
The court seemed to found their judgment on the fraudulent 
character which tainted the whole transaction. 

Brown v. Watson, 21st Dec. 1816, H. 709, was a case, in 
some degree, of the same character, mixed up with specialties as 
to what constitutes delivery of sheep and cattle. The vendee was 
making efforts to support his credit; and it was supposed that 
his paying for the effects purchased depended on his obtaining 
certain advances, which he failed in obtaining. He was from 
home on the day when the cattle were driven to his farm, and 
his servants took charge of them ; but they had received no special 
instructions on the subject. There was a distinction in the case 
of the sheep, which, it appears, were not even received by the 
vendee^s servants, but were disposed of by the vender'^s servants 
on the vendee^B grounds. A few days after the arrival of the 
cattle, and on the day after that of the sheep, instructions 
were given by the bankrupt to redeliver them, and the court 
sanctioned this redelivery. Baron Hume appears to consider 
the decision questionable in the case of the cattle, but not in that 
of the sheep : the circumstances from which the vendee'^s hopeless 
condition emerged, occurred between the two, and it was said, 
'^ To take delivery in such circumstances, without a prospect even 
of being able to pay, would have been, according to our notions, a 
dishonest act, and unavailable either to him, [the bankrupt,] 
or his creditors.**^ The vendee^s absence on the occasions when 
the animals arrived at his premises, was considered of importance, 
as it lay with him, in the circumstances in which he stood, to re- 
fuse acceptance of delivery. 

In England it is held, not only that an act of bankruptcy is 
not equivalent to stoppage in transitu, but that, after the fiat 
and adjudication, when the bankrupt has ceased to be a trading 
person, or even to be the agent of his creditors, the assignees may 
receive into the bankrupt estate all effects delivered. See Scott 
V. Pettit, 3 Bos. & Pull. 469. We have no illustrations, in 
Scotland, of delivery after sequestration ; but it is probable that 
it would not be held that the interim-factor, or trustee, can take 
delivery of goods and rank the vender for a mere dividend. If it 
be law that, at any time before the date of sequestration, the state 
of the consignee'^s affairs will be equivalent to stoppage in transitu, 
it will not be easy to decide what juncture will create the equi- 
valent. It is usual to. regret that, in England, an act of bank- 
ruptcy has not been held the equivalent of stoppage; but we have, 
in Scotland, nothing equivalent to an act of bankruptcy. Notour 
bankruptcy appears to carry with it no effects different from those 
of mere insolvency, unless in so far as transactions may be reduced 
under the act 1696; and it would afford but a partial criterion, 
for a merchant may have published himself to the world as in- 
flolveut, by stopping payment, an event which would form an act 
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of baokniptcy in England, without being notour bankrupt. On 
the other hand, it would certainly be too wide a rule to hold the 
stoppage as tacitly existing in all cases in which the vender would 
be justified in exercising the priyilege. In stopping, he acts on 
his own risk of consequences. The vendee^s insoivency need not 
be public. The Tender may know, from certain indications, that, 
owing to the state of the yendee^s affairs, there is no chance of 
his being paid ; and a sufficient ground for such knowledge will 
justify him in stopping. To hold a like state of matters to be a tacit 
stoppage, would create more confusion than a restoration of the 
old principle, that the Tender may roTindicate the effects sold as 
long as he can identify them. 



BOOK III. 

NOTOUR BANKRUPTCY, AND ITS EFFECT ON 
THE DEBTOR^S TRANSACTIONS. 



The term banknipt is, in popular language, and frequently in 
legal discussion, applied not only to persons in a state of notour 
bankruptcy, but to those who are publicly insolvent. A notour 
bankrupt, in the legal sense of the term, is a person who is not 
only insolvent, but against whom certain forms of execution, for 
the recovery of debts, have been carried to an extent which pub- 
lishes to the world his inability to meet the immediate demands 
of his creditors. It has to be noticed, for the purpose of escaping 
vague notions of the status of a bankrupt derived from the ana- 
logy of English practice, that the existence of notour bankruptcy 
is not a general disqualification, operating on the bankrupt's power 
to transact business, incur obligations, or dispose of property, but 
merely affords the criterion at which certain arrangements for 
the general benefit of creditors, precisely limited by statute, are 
to tf^e place. An act of bankruptcy m England, while it, in 
theory, divests the debtor of the management of his estate, leav- 
ing valid only those transactions which have been, by statute, 
excepted from its nullifying operations, yet does not require so 
stringent an application of concurring attestations of ruin as that 
which is necessary to create notour bankruptcy in Scotland. Frau* 
dulent preferences to creditors, of the character which would come 
within the act 1621, in this cpuntry, — the denying oneself to 
creditors, — evasion, or concealment; in one case the beckoning 
an officer out of an office where writs of imprisonment are pre- 

fared, to ask if such a writ had issued, (Robson 9. Rolls, 9 
tingh. 648,) — such acts as in Scotland are held to show nothing 
more than mere insolvency, are there acts of bankruptcy. On the 
other hand, however, in Scotland, notour bankruptcy is a status 
which may be incurred by any debtor. The English act of bank- 
ruptcv is confined to the trading petsons whose estates may be 
distributed under the system of mercantile bankruptcy. In Scot- 
land, the character of notour bankruptcy, without any additional 
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process, produces its effect in equalizing diligence, and conferring 
a right to reduce alienations. In England, the act of bankruptcy 
is nothing, unless it receive force &om a subsequent fiat and 
adjudication in bankruptcy, corres{)ondin^ to our awarding of se- 
questration, brought within a certain limited time after the act of 
bankruptcy, fizec^ by 5 & 6 Vict. c. 122, § 7, at twelve months. 
The judicial proceeaings are held to retroact to the date of the 
act of bankruptcy, by what is termed *' relation ;^ and thus an 
act of bankruptcy has, perhaps, as much in common with the first 
deliverance in a sequestration, from which the debtor^s commercial 
bankruptcy dates with us, as with our notour bankruptcy. The 
inconvenience of making proceedings, which were neither judi- 
cially instituted nor proclaimed to the public, have the effect of 
divesting a man of the management of nis affairs, was strongly 
felt as a defect in the English hankruptcy system ; and a series of 
legislative provisions, commenced by Sir Samuel Romilly, have 
been passed, rendering valid bond fide transactions coming between 
the act of bankruptcy and the fiat. The last of these is 2 & 3 
Vict. c. 29, which protects almost every description of fair deal* 
ing occurring during that interval. 

Equalization of Diligence. 

Under the head of the ranking of creditors, it was necessary to 
consider the effect of notour bankruptcy in equalizing diligence, 
and reference must be made to that part of the work for vmat is 
wanting in connexion with the subject in the present. See as to 
Arrestment, p. 96 ; as to Poindino, p. 102. 



CHAPTER I. 

PROCEEDINGS BY WHICH NOTOUR BANKRUPTCY 

IS CREATED. 

SECT. 1. IMPRISONMENT. 

(236.) Any person who is insohent may be made no- 
tour bankrupt, by being imprisoned on homing and cap- 
tion, according to the old form, or on a warrant by the 
Conrt of Session, or the Sheriff, according to the form 
prescribed by 1 & 2 Vict. c. 114. 

1696, c. 5. — § 35 of the 1 & 2 Vict. c. 114, provides, that the 
diligence executed in terms of the act shall be of the same effect 
as if executed by horning and caption ; and there can be no doubt 
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that the clause extends to the SheriflTs warrants. An instance 
of bankruptcy so founded occurred in Sutherland v. Sutherland, 
11th Feb. 1843, 6 S. 644. 

The terms of the act 1696 as to the existence of insolyency, in 
connexion with the other criterions, are, ** and who shall uter- 
wards be found, by sentence of the Lords of Session, to be insol- 
▼ent.*" This mi^ht admit of two meanings, neither of which is 
consistent with the interpretation of the act in practice, and the 
obvious intention of its framers : 1st, That, if insolvency be found 
to exist at any future time, by decree of the Court it is not ne- 
cessary that it should have existed contemporaneously with the 
imprisonment. 2d, That legal bankruptcy does not exist, unless 
and until the fact of insolvency has been found by a declaratory 
decree of the Court. It is never disputed, however, that the insol- 
vency must be contemporaneous with the other criterion, and 
that the judicial declaration of its existence, if the fact of bank* 
ruptcy be questioned in a litigation, is a sufficient judicial declara- 
tion. The law appears to have been so fixed by the case of the 
competition of Forbes'^s creditors, 5th Jan. 1712, M. 1087. 

(237.) What Warrant? — The statute requiring that 
the imprisonment should be on homing and caption, which 
jis the diligence of the Court of Session, — ^imprisonment on 
an act of warding, or on any other diligence not statu- 
torily declared to be equivalent to homing and caption, 
will not suffice. 

Snodgrass & Haldane v. Beafs Creditors, 13th Nov. 1744, M. 
1095, as to acts of warding. Imprisonment under the small debt 
acts would have been an exception ; but it is abolished by 5 & 6 
W. IV. c. 70. Imprisonment on a writ of extent, or any of the 
warrants of imprisonment authorized bv the revenue statutes, 
will of course be insufficient to satisfy the requisites of the act, 
and so imprisonment on a criminal warrant. See Marshall v. Ir- 
vine, as cited below. 

(238.) What is Sufficient Imprisonment? — It is not 
necessary, to satisfy the requisites of the act, that the 
debtor must have been within the walls of a prison, pro- 
vided he have been actually^ and with the proper forma- 
litieSy taken into custody by the officer. 

Woods tone's Creditors v. Scot, 27th Feb. 1756, reversing the 
decision of the Court of Session, 18th Feb. 1755, M. 1102. The 
House of Lords found that the debtor '* having been arrested, and 
actually in custody of the messenger,^' ^' was imprisoned within 
the true intent and meaning of the act of Parliament 1696.'*' The 
judgment was followed in Macadam «. Macil wraith, 23d Nov. 1771. 
TM. Bankrupt^ App. No. 8. in Fraser r. Monro, 5th July 1774, 
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M. 1109, and in M'Math«?. M'Kellar's Trustees, Ut March 1791, 
Beirs Cases, 22. In Elliot v. Scot, 3d Marcli 1768, M. 1108, 
the principle appeai-s to have been departed from, the report bear- 
ing that "' the Lords found, that, although the principal debtor 
be proved to Iiave been in the custody of a messenger, in virtue 
of letters of caption, yet this, joined with insolvency, is not 
BufScient to constitute him a bankrupt, in terras of the act 
1696/^ An observation dropped from the bench, in the case of 
Ewing, referred to below, to the effect that the case of Woodstone 
in the House of Lords ^^ seemed to have been decided from views 
relative to the English practice, where custody in the hands of 
the bailiff, in a spunging-house, precedes putting in the common 
jail, in all cases, if the debtor chooses it ; and where this is a sort 
of imprisonment, that has all the effects of actually putting in 
jail."" This remark is probably just; but the rule laid down by 
the House of Lords is now universally acknowledged as strict 
law. 

It appears, however, that if there be any thing on the face of 
the proceedings showing that it was not the intention of the 
officer to seize the debtor and commit him to prison, but merely 
to convey an emphatic threat of such ultimate proceedings, the 
diligence will be insufficient. Thus, in Maxwell and others v. 
Gibo, 17th Nov. 1785, M. 1113, there was found to be no bank- 
ruptcv, the messenger's execution merely bearing, that he *^ had 
apprehended the debtor, but that, without imprisoning or 
taking him into custodv, he had afterwards liberated him on 
promise of payment.^^ lleferring to this case, Mr Darling says, 
^^ Where, as sometimes happens, the creditor is desirous to avoid 
creating a bankruptcy, but at the same time to endeavour to 
recover his debt under the threat of incarceration, he may appa- 
rently accomplish his object by instructing the messenger to 
apprehend, but not incarcerate, and to liberate him if payment 
be not made. Clear written instructions should be given if such an 
object be contemplated. It is proper, however, that an execution 
should be returned by the messenger and witnesses at the time 
or immediately afterwards, setting forth the res gesta^ i, e. what 
actually took place."" (Office of a Messenger, p. 177.) See 
Richmond v. Dalrymple, 14th Jan. 1789, M. 1113. In Ewing 
V. Jamieson, 17th May, 1808, M. Bankrupt^ App. 27, the mes- 
senger returned no execution ; and it appeared in evidence, that 
he did not display his blazon, or in any manner execute the cap- 
tion, but, notifying that he had such a writ in his possession, 
induced or compelled the debtor to proceed with him to the office 
of the creditors agent, where, after having been detained an 
hour, he was released by consent of the agent, who had not given 
instructions for actual apprehension and incarceration. The 
majority of the Court, holding that the journey to the office was 
*' enforced, no doubt, by the power of executing the caption, but 
not by the actual execution of it,"" found that there was no bank- 
ruptcy. Lament 0. Stewart, 17th Jan. 1808, M. Bankrupt^ 
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App. 29, was aoother case of circumstances. The uiessen^r 
deponed that he considered that he hftd the debtor in costoay. 
He found him in Kilmarnock, and they went together to Glasgow, 
where, with little delay, they went to the creditor'^s place of 
business, where a negotiation took place, and the debtor was set 
free at the instance of the creditor. There was no execution. 
The messenger deponed to having his caption with him, but he 
did not remember whether he had shown it. He had not read 
it over, because it was ^^ never his practice to read over his cap- 
tion to a debtor.*" He did not displav his blazon to the debtor, 
*' nor did he touch him with his wand of peace, and say that he 
was his prisoner, in so many words, but gave him to understand 
that he was so.^^ This was found not to produce bankruptcy. 
In Blaikie v. Cleggs, 21st Jan. 1809, M. Syn. 58, the same view 
was taken in a case where the evidence showed that the messenger 
stepped up to the debtor on the street, and said, '' I must have 
money ;"" and the two adjourned to a tavern, where the money 
was paid. 

(239.) Instructions to Countei^mand. — When the officer 
has received the competent warrant, and duly executed it, 
it is no objection to the imprisonment, as an ingredient in 
bankruptcy, that instructions have been given to counter- 
mand the execution, if they have not reached the officer ; 
or that a sist has been obtained, but has not been 
intimated. 

National Bank «. Johnston, 29th Nov. 1842, 5 S. 205. This 
was a case of special circumstances, opening some important and 
undecided points. At the close of business hours a banking 
company in Edinburgh despatched a warrant to their agent in 
Orkney. The debtor obtained on the same night a sist on a bill 
of suspension, of which he sent intimation to the manager and 
secretary at their dwelling-houses between the hours of ten and 
eleven o clock. The intimation was sent by letter. No measure was 
adopted to call attention to it, and it does not appear to have 
been seen that night. After the delivery of the intimation, how- 
ever, a communication misht have been sent to Orkney by the 
same post which conveyed the warrant : the time of closing the 
box was half-past four next morning. Next day the bank ^ent 
wrote, countermanding execution of the diligence, but it had been 
already executed. The trial of the validity of the execution arose 
on objections to awarding sequestration. It resolved itself into 
three questions, — 1st, Whether the existence of the sist invali- 
dated the diligence ! 2d, Whether, if it did not, the sending of 
intimation in time to be communicated to the messenger, invali- 
dated the diligence, though the communication had not been made! 
3d, Whether the existence of a countermand by the creditor, 
though it had not reached the messenger, was equivalent to coun* 
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termandiug the diligence I The dih'geDce was found effectual. The 
first question was greatly cleared by the circumstance, that the note 
of suspension, on which the sist had proceeded, had been refused. 
At the time, therefore, of the judicial consideration of the ques- 
tion, though there had been a temporary authority to stop pro- 
ceedings, which had been too late for use, the foundation of the 
proceedings was found to be correct, and the sist uncalled-for. 
The judgment, in so far as respects the intimation, rested in a 
great neasure on its having been given after business hours ; 
when, though it was possible that it could have been acted on, it 
was not reasonable to expect it to be attended to. The Lord 
Justice-Clerk said, '^ I cannot enter into the notion that people 
are to be at their desks all night, and to put letters into the post- 
office before four in the morning.^ But this consideration of 
specialties left open the important general question, whether, in 
the case of an officer having received a valid warrant, a formal 
execution of it by him can be invalidated by any thing either 
done or neglected to be done by agents or others, to which he is 
no party? 

(240.) Vitiated Warrant. — Apprehension on a warrant 
which is vitiated will not be an imprisonment to constitute 
bankruptcy. 

Duncan v. Houston, 13th Feb. 1833, 11 S. 383. This case 
shows that where, in the part of the warrant which authorizes the 
officer to seize the debtor, the debtor'^s name is written on erasure, 
that warrant is bad. The letters of caption proceeded on the 
narrative that ^' Richard Scougall & Co. as a company, and 
James Brunton and James Thomson as individuals,^ were 
orderly denounced. The names James Brunton and James 
Thomson were written on erasure. In the will of the caption 
all the three names were written on erasure. The execution 
referred to Richard Scougall, the only name which was not an 
erasure in the narrative, .but its being an erasure in the will was 
held \o vitiate the warrant. Lord Balgray observed, " When 
the messenger looks to the will to discover against whom he is 
directed to proceed, he finds nothing but a bl^k, for an erasure 
is no better.''^ See the case of Cowan «. Watt, 6th SLarch, 
1829, 7 S. 553, where a like erasure vitiated a warrant to appre- 
hend in meditaitio Jiigw. 

(241.) Proceedinas Formal. — If the apprehension has 
been formal, and under a competent warrant, the bank- 
ruptcy will not be assailable, on the ground of the consti- 
tution of the debt or the competency of the diligence 
being still under judicial consideration, by being carried 
into a higher court. 
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For the law as to the necessary formalities, see above, par. 238. 
In Sutherland v. Sutherland, 11th Feb. 184*3, 5 D. 544, the 
agent of the successful party in a litigation in the Sheriff Court 
had extracted the decree for expense, used diligence on it, and 
incarcerated the debtor. After the first deliverance in a seques- 
tration, the bankrupt presented a note of suspension of the dili- 
gence, and of the decree, and opposed the awarding of sequestra- 
tion ; but the objection was overruled. In Ker v, Scot, 20th 
Feb. 1829, 7 S. 438, affirmed on appeal, 4 W. S. 441, it was 
alleged that the denunciation was premature, and that on this 
ground a bill of suspension and liberation had been brought, 
which, being refused, had been carried to the House of Lords. 
The question was raised on the old sequestration statute, which, 
requiring instant consignation, or payment of the debt on which 
the diligence proceeded, as the ground for refusing the application, 
sequestration was awarded. A nice question may sometimes 
occur, how tax an informality is disconnected with the warrant 
and its execution, so as to require a previous judicial reversal of 
the diligence before it can be pleaded, or is an essential part of 
the execution, which must be an element in the evidence of 
bankruptcy I See National Bank of Scotland v, Johnstone, 17th 
Dec. 1836, 15 S. 289, where certain objections were stated as to 
the registration of the execution of horning and the denunciation, 
and were repelled. 

It is not easy to find a rule for the effect of a reduction of the 
diligence. That a person should be legally bankrupt on a diii- 

fence which is judicially annulled, seems contrary to principle, 
n M'Hardy t?. Adam, 18th June 1833, US. 735, it seems, 
however, to have been held, that if any thing be done, while the 
diligence is unreduced, which gives anv person a right to plead 
bankruptcy, a subsequent reduction of tne diligence to which he 
is not a party, will not affect his right to plead the bankruptcy. 
The bankruptcy rested on an execution of search, which was re- 
duced as as^ainst the heirs of the creditor, who ased it after his 
decease. Other creditors pursuing a reduction of a deed granted 
within the sixty days, were not precluded by this reduction. It 
was said, that to have been efficacious against all the creditors, 
they should all have been made parties to the reduction. 

It lies on the person averring oankruptcy to prove it. Where 
there is no incarceration, the officer^s execution will be the best 
evidence of an apprehension ; but that the fact may be proved 
by extraneous evidence is shown in the cases cited above, and was 
specially decided in Richmond v, Dalrym pie's Trustees, 14th 
Jan. 1789, M. 1113. 
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SECT, 2. 

METHODS OTHER THAN IMPRISONMENT. 

(242.) Absconding^ Sfc. — A person insolvent, and against 
whom any writ of imprisonment has issued, as per par. 
236, becomes bankrupt if he seek the sanctuary as a pro- 
tection, or flee or BhLnd for his personal security, or de- 
fend his person by force. 

As to the essentials to the validity of the writ, see above, pars. 
240, ei seq. 

The most substantial evidence of the debtor^s not being found, 
is the officer'^s return of an execution of search. It would appear, 
that if absconding be alleged, the execution will be sufficient to 
throw on the deotor the burden of proving that he had not 
absconded. Mudie v. Dickson, 14th Nov. 1764, M. 1104 ; Fer-» 

5uson V. Smith, 1771, M. 1109 ; Carron Company v. Berrie, 4th 
uly 1775, M. 1110; Ross v. Chalmers, 25th June 1782, M. 
1111 ; Young f>. Grieve, 4th July 1783, M. 1112; Stebbing v. 
Hodgson, 9th Aug. 1785, M. 1113; and see M'Hardy v, Adam, 
18th June 1833, 11 S. 735. In some of these cases, a disposition 
was shown to hold the evidence conclusive ; but, in general, the 
doctrine specially laid down in the case of Stebbing, seems to have 
ruled, that ^^ not being a presumptio juris et de jure^ it may be 
elided by a contrary proof. Absconding appears to be the proper 

Elea, where the debtor cannot be found, yet is not presumed to 
ave gone abroad. 
When the debtor leaves the kingdom, to avoid being appre* 
hended, he comes under the branch of the act relative to fleeing. 
This branch of the act is not of much practical importance, as 
there is another criterion of bankruptcy for persons abroad, and 
there are few decisions in illustration of it. In taking an ana- 
logy from a like branch of the English bankrupt law, a departure 
in pursuance of the debtor'^s own business, should not bring him 
within the act ; but, in Davidson v. Brown, 29th June 1737, M. 
1092, bankruptcy was found to have been incurred by one who, 
as a sailor and merchant, had gone abroad on his own business 
before the date of the caption. The presumption was eked out 
by the length of time during which the debtor remained abroad, 
a circumstance which would of itself, in England, be an act of 
bankruptcy under the second alternative of the clause— -^^ If any 
trader shall depart this realm, or, being out of this realm, shall 
remain abroad. (6 Oeo. IV. c. 16, § 3.) This alternative was 
inserted in the last English statute, to meet those oases where 
the departure had not been to defeat creditors, while the debtor, 
havin? departed with different views, continued abroad with that ob- 
ject. It has been already remarked that, in England, the conjoined 
elements of an attempt to defeat the demands of creditors, and 



204 NOTOUR BANKRUPTCY. B. IIL 

insolvency, are not required ; but, virtually, proof of any of those 
acts of bankruptcy in £ngland, which consist in keeping out of 
the way of creditors, must contain a proof of professed inability 
in the debtor to pay his debts, as the intention with which the 
act is done, as an essential element in its character, must be 
proved. If this intent be not shown, the hct that the creditors 
actually are defeated is not material : ^^ As, where one goes 
abroad to avoid a criminal process, or a writ de excommuntccsto 
capiendo^ or a process to enforce a duty, as a decree to execute a 
conveyance.'*^ Henley^s Bankrupt Law, 17. It will be observed, 
that the case of Davidson occurred anterior to the measure for 
making a person who is furth of the realm bankrupt. It is pretty 
clear, tnat at the present day, the being abroad consequent on a 
journey not made with the view of avoiding a caption, would not 
be admitted to make out notour bankruptcy by fleeing. It has 
been decided on a principle analogous with that which, as above 
stated, rules in England, that evidence of an escape from a cri- 
minal charge is not sufficient evidence of absconding or fleeing 
under this branch of the act. Marshall «. Irvine, 11th Dec. 
1834, 13 S. 179, where letters of homing and caption had been 
raised, but there was no execution of search within the prescribed 
period, and a sentence of fugitation bv the High Court of Justi- 
ciary was produced. Lord Gillies said, ^' It is not enough that 
the debtor absconds de facto ; he must do so to avoid the duigence 
of his creditors. The statute requires him not only to be under 
legal diligence for debt, but also, ^ in virtue thereof, to be impri- 
soned or to flee.*" 

Forcibly defending will generally be proved by the officer^s 
execution of deforcement ; and, as in the case of absconding, that 
instrument will probably throw the burden of proof to the con- 
trary on the party opposing the bankruptcy. Both this criterion 
and that of retirement to the sanctuary are palpable circum- 
stances which can be easily preved. 

(243.) Arrestment. — An insolvent who is furth of Scot- 
land, or who is not liable to be imprisoned by being in 
the sanctuary, or by reason of privilege or personal pro- 
tection, may be made bankrupt by a charge of homing, 
or a charge according to the 1st and 2d Vict. c. 11^ 
being executed against him, accompanied by an arrest- 
ment in execution of any of his effects not loosed or dis- 
charged within fifteen days of its date. 

54 Geo. III. c. 137, § 1 ; 1 & 2 Vict. c. 114, § § 3, 35. In 
Blackburn, petitioner, 22d Feb. 1810, M. Syn. 72, under the 
like clause in the previous sequestration act, this was found the 
legitimate m^ans of rendering a person domiciled abroad, having 
estates in Scotland, bankrupt. jBy Whitens executors «. Butter, 
25th Nov. 1800, M. Bankrupt, App. No. 12, it was found to 



Ch. I. § 2. ARRESTMENT, POINDING, kc. 205 

apply to debtors seeking sanctuary in the Abbey. The homing 
will oe executed edictally according to the 6th Oeo. IV. c. 120, 
§ 51. The act requiring arrestment in execution, arrestment in 
security will not bring the debtor within it ; see Marshall 
V. Irvine, llth Dec. 1834, 13 S. 179. It appears to be con- 
sidered in practice, in the general case, necessary to have an 
execution of search against the debtor, to show that he is out 
of the kingdom ; but, in Cheyne «. Walker, 26th Nov. 1828, 
7 S. 60, where sentence of fugitation had been passed against 
him on an indictment before the Circuit Court of Justiciary, 
further evidence was considered unnecessary. The distinction 
between bein^ out of the kingdom at the time when the diligence 
proceeds, ana fleeing from uie country to avoid it, will be kept 
m view, as noticed aoove. 

(244.) Poinding. — An insolvent in any of the positions 
described in par. 243, may be made bankrupt by an exe- 
cution of charge, as above, accompanied by an execution 
of poinding of any of his moveables. 

54 Geo. III. c. 137, § 1. See pars. 241, and 243, and cor- 
responding commentary. On the subject of the execution of 
poinding, see above, p. 103. 

Professor Bell suggests, that as poinding, arrestment, &;c. were 
intended as a succedaneum to imprisonment on a charge of hom- 
ing, the spirit of the provision would require that the diligence 
against property should take the precise place of the imprison- 
ment, by following the charge of homing, and being an execution 
for the same debt. He mentions, however, the case of Cooper, 
12th Feb. 1807, in which the court was of opinion that the charge 
need not precede the arrestment, 2 B. C. 1 75. It may be observed, 
that in tne 33d Geo. III. c. 74, § 2, on which this opinion pro- 
ceeded, there were grounds for supposing that the two operations 
must be done in the course of continuous diligence for the same 
debt, which are not to be found in the later act, in the words 
*^ and from and after the hut step of such diligence the said 
debtor, if insolvent, shall be holden and deemed a notour bank- 
rupt,'' &c. There seems to be no reason for narrowing the con- 
stmction of the existing statute, or for holding that any thing 
more is required to constitute bankruptcy than the co-existence 
of the charge either under the old or the new practice, with the 
prescribed diligence against property. 

(245.) Adjudication. — An insolvent in any of the posi- 
tions described in par. 243 may be made bankrupt by an 
execution of charge, as above, coupled with a decree of 
adjudication of any part of the debtor's heritable estate 
for payment or security of debt. 



206 NOTOUR BANKRUPTCY. B. III. 

64 Geo. III. c. 137, § 1. See pars. 241, 243, and 244, with 
accompanying conimeutary, and on the subject of adjudication, 
p. 78, et seq. 

(246.) Sequestration under the act 2 & 3 Vict, renders 
the debtor or company, whose estate is sequestrated, 
notour bankrupt from the date of the first deliverance, 
without prejudice to any preceding bankruptcy. 

2 & 3 Vict. c. 41, § 25. See Book IV. 



SECT. 3. 

PERSONS WHO MAY BE MADE BANKRUPT. 

(247.) The decisions have not afforded the means of limiting 
precisely the classes of persons who may be made notour bank- 
rupt ; but, in the absence of any better criterion, it may be 
sateiy held, that all persons against whom personal diligence may 

Eroceed according to the act 1696, or who are only saved from it 
y the incidental circumstances provided for in the 54th Oeo. III. 
may be made notour bankrupt. On this principle, and on the 
case of Chumside v. Currie, tlth July 1789, M. 6082, as lately 
confirmed in that of Orme r. Differs, 30th Nov. 1833, 12 S. 149, 
there can be little doubt that a married woman, whose husband 
is furth of Scotland, and who conducts business for her own 
behoof, may be made bankrupt. Professor Bell thinks that 
pupils, idiots, or lunatics, may be made bankrupt, under the pro- 
vision as to persons who mav be protected from imprisonment by 
privilege. (2 B. C. 1 66.) 

(248.) A Partnership. — An insolvent company is ren- 
dered bankrupt by such proceedings against a partner for 
a company debt, as would render that partner bankrupt 
were the debt his own. 

In Selkri^ v. Dunlop & Co. 30th May 1804, H. 277, it was 
found, that tne partner of a firm was made bankrupt on a charge 
for a company''s debt, on a bill granted by the firm, though the 
partner^'s own name was not m the words of the firm. The 
reporter savs, ^* See the case of James Thomson v. Andrew 
Liddell & Co. 2d July 1812, where ^ the court were unanimously 
of opinion that it is competent to charge the individual partners 
of a company upon letters of homing directed against the firm, 
and that it lay with the messenger to discover who the individuals 
composing the company were."* ^ 

Tne paucity of decisions on this subject may be attributed to 
the circumstance of mercantile companies being liable to bank- 



Ch. I. § 4. RIGHTS CREATED. 207 

ruptcy by the sequestration act on the notour bankruptcy of a 
partner for a company debt, and to mercantile bankruptcy being 
the form in which partnerships will, ^ith few exceptions, nave ques- 
tions regarding their bankruptcy judicially examined. Professor 
Bell (2 B. C. 168) presumes, from the terms of the report of 
Johnston v. Fairholm's trustees, 18th Dec. 1770, M. Bank- 
rupty App. No. 5, that it was on that occasion taken for granted 
that a company might be made bankrupt by diligence agamst the 
partners for a company debt. In the case of Duncan «?. Houston, 
13th Feb. 1833, 1 1 S. 383, noticed above (p. 201,) the Lord Ordi- 
nary, (Moncreiff,) in his note, said, " Certainly it is too late to 
maintain that a trading company cannot be made bankrupt under 
the act 1696 ; and equally hopeless to allege that to effect this 
all and each of the partners must be made bankrupt, — that being 
in very many cases impracticable. The principle is, that if a 
company suffers a partner to be laid under ultimate diligence for 
a company debt, it thereby publicly confesses insolvency as a 
company, and is justly held notour uankrupt." It is to be pre- 
sumed that the ingredient of insolvency is not necessary in the 
person of the partner besides its existence in the company. 



SECT. 4. 

EXTENT OF THE RIGHTS CREATED BY 
COMPLETED BANKRUPTCY. 

(249.) The status of bankruptcy, when once created, is 
one in which all the bankrupt's creditors have a jus qutE- 
situiriy which will not be defeated in regard to the others, 
by the act of the creditor using the diligence, or by any 
creditor reducing it. 

M'Kellar's Creditors v. M'Math, 1st March 1791, M. 1114 ; 
M'Hardy «?. Adam, 18th June, 1833, 11 S. 735. See this case 
specially noticed elsewhere, (p. 202.) " After a person has been 
legally rendered bankrupt by proceedings at the instance of one 
creditor, the bankruptcy forms v^jua qucmtum to all his creditors, 
vhich cannot be removed, either by a transaction between the 
bankrupt and the creditor who uses the diligence, or by the 
judgment of a court, in which they alone are parties.**' Note by 
the Lord Ordinary, Corehouse. On this principle, the payment 
of the debt on which the bankruptcy proceeded will not remove 
it. See Hopeton «. Nisbet, 9th Nov. 1 750, M. 1 098. See above, 
as to the question how far a reduction of the diligence may affect 
the question, p. 202. 
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CHAPTER II. 
REDUCTION OF PREFERENCES UNDER THE ACT 1696. 
i SECT. 1. TRANSACTIONS COMING WITHIN THE ACT. 



(250.) " All and whatsoever voluntary dispositions, as- 
signations, or other deeds, which shall be found to be 
made and granted, directly or indirectly," by a bankrupt, 
'' either at or after his becoming bankrupt, or in the space 
of sixty days before, in favour of his creditor, either for 
his satisfaction or farther security, in preference to other 
creditors," are declared " to be void and null." 

1696, c. 5. 

In calculating the sixty days, the day on which the alienation 
or security is granted, is counted the first day, and if the bank- 
ruptcy do not take place till after the expiration of the sixtieth 
day by such calculation, the proceeding will not be affected. In 
calculating back from the bankruptcy to the deed, the day of the 
bankruptcy is the first of the sixty, and the transaction is not 
affected unless it come within the sixty days thus computed, 
Blaikie v. Gleggs, 21st January 1809, F. G. where there was no 
necessity for deciding the point, but where it was distinctly laid 
down. — An indorsation was made on the 30th March, and the 
bankruptcy was alleged to have taken place on 31st May. The 
principle was confirmed in Anderson v. Starkie, &c. 2d March 
1813, F. C. and in Scott v. Rutherfurd, 9th Dec. 1839, 2 D. 206. 
See above, p. 97. The principle adapted to the act, which imme- 
diately precedes this in the statute-book, for the reduction of 
alienations from the heir-at law on death-bed, appears to be the 
same. The maxim, dies ineepkupro completo habeiur^ is applied ; 
but then the day of granting the deed must be considered a free 
day, and the sixty days must begin to run from its conclusion. 
See Odlvie v. Mercer, 10th Dec. 1793, M. 3336. The same 
principle of reckoning seems to have held in England, while the 
6 Geo. IV. c. 16, § 81, securing bond fide transactions with a 
debtor within two calendar months of his bankruptcy, remained 
in force. In ex parte Farquhar, (1 Mont. & Mac. 7.) Sir 
John Leach, Vice-chancellor, *^ was oi opinion that one day must 
be reckoned inclusive, and the other exclusive.'*'* In another case 
there cited, Thomas v. Desanges, it seems to have been taken 
into consideration, that reckoning de momenta in momentum^ about 
an hour more than two months had elapsed ; but the other principle 
seems to have been the ground of the decision. 

(251.) Monf^y Payments. — Payments in cash of debts 
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due at the time of payment, are not affected by the act ; 
and under the head of cash are included bank-notes and 
drafts on bankers. 

Buchanan v. Arbuthnot, 25th Jan. 1733, M. 1128, Forbes 
f>. Brebner, 26th Jan. 1751, M. 1128. As to drafts, see the case 
of Blincow'^s Trustee, cited below. Professor Bell reports the 
case of Ferrier v. Newton, 2d June 1808, in which a draft to meet 
a bill falling due was not struck at, 2 B. G. 21 8. But see, farther 
on, as to anticipatory payments, and transferences of money frau- 
dulently made to assume the appearance of payments. 

The object of the act is to reduce preferences given to parti- 
cular creditors, in contemplation of Dankruptcy, and with the 
intention of diminishing the fund on which the creditors at large 
would rank ; but of letting payments made in the usual course of 
business stand good. The most difficult point in the application 
of the act to practice, is in drawing a line between payments, and 
reducible preferences, throu&:h security or conveyance. If all 

Eayments were made in ballion, the distinction could be easily 
ept ; bat it is not, as will be seen below, so easy to draw the 
line in reference to paper currencv. The reason why payments 
in money are not struck at by the act, is generally said to be 
because money in a man^s pocket not being affectable by any 
le^I diligence, the debtor^s employment of it ought not to be 
suoject to challenge. Thus, the reporter (Monboddo) of the case 
of Stirling, fee, 16th Nov. 1752, 5 B. S. 800, says, " the reason 
of the difference seems to be, that money in the debtor'^s pocket 
cannot be affected by any form of diligence known in our law, 
and he may squander it or do with it what he pleases ; so that 
by giving it in payment to one creditor, he is not supposed to 
prejudice the rest; whereas, goods in the debtor''s possession 
may be carried off by poinding ; so that the debtor, by giving 
them away in payment to one creditor, is understood to give him 
a partial preference.^^ But there appears to be a reason for the 
distinction more consonant to the prmciples on which the law of 
bankruptcy is founded. So long as a man is paying his debts in 
cash, he not only appears to other people, out generally feels 
himself to be, exempt from any immediate risk of bankruptcy ; 
and there is no reason to suspect connivance on the part of the 
creditor who is paid, or even on the part of the debtor an inten- 
tion to reduce the fund available to his creditors at large. But 
when goods are removed from the debtor'*s warehouses, and given 
to the creditor, or when the latter, having been content with a 
personal security on which he would ranx equally with others, 
gets an heritable one, on which it is intended that he shall have a 

{^reference, — such acts carry on their fiace a presumption of col- 
usion, and are therefore wisely struck at. 

But there is another view of this subject, which was opened up 
by Lord Fullarton in his opinion of the proper interpretation of 
the terms of the act in the case of Gibson v. Forbes, 9th July 

o 
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1843, 11 S. 916. According to this view, the act was not in- 
tended to strike at the fulfilment of a bargain, either by payment 
on the one hand, or delivery on the other; but agamst any 
method of satisfying the creditor, which, from its being other 
than the prestation originally stipulated for, proclaims the 
debtor^s inability to meet his obligations, and at the same time 
his desire to go out of his way to favour an individual creditor. 
This opinion will be found cited more at length elsewhere, but in 
reference to this his Lordship says, the statute ^^ appears to have 
been directed, not against payment in the proper sense of the 
term, that is, the actual performance whicn tne creditor was 
oound to accept of, in extinction of the debt as originally con- 
stituted, but against satisfaction, i. e. those substitutes for such 
actual performance, which could only be the result of a new and 
voluntary arrangement between the debtor and the creditor.*" 
It is observable, however, that the adoption of this doctrine in its 
full extent would militate against many decisions under the act, 
e. a. those which have reduced deeds granted in fulfilment of 
prior obligations. 

(252.) Bill Transactions. — In the case of a debtor and 

creditor living in the same place, if the debtor indorse to 

the creditor a bill, not as part of a series of transactions 

which stand against each other in a current account, but 

as a distinct provision for a specific debt, the transaction 

will come within the act. 

A distinction is taken between such a transference when the two 
parties are in the same place, and other ready means of payment 
are practicable ; and the case where the distance of the parties 
gives room for the supposition, that the transmission of tne bill 
may have been simply adopted as the most convenient method of 
making payment. Campbell v. Graham, 16th Jan. 1713, M. 1120 ; 
Campbell v. Macgibbon, &c., 10th Aug. 1780, M. 1139. It must 
be remembered, however, that even this last is a comparatively old 
decision, and that, with reference to subjects very nearly similar, 
the law, as will presently be seen, has of late been considerably 
modified. In the case of M'Hutcheon t. Welch, 20th May, 
1794, (2 B. C. 217, and not elsewhere reported,) bills and draus 
sent to a distance were reduced ; but the Court seemed to found 
upon the circumstance, that the creditor was aware of the debtor^s 
insolvent position — a circumstance into which, as will presently 
be seen, it is now held irrelevant to inquire. Professor Bell says, 
" Where a bill is due at a bank, and in due course a remittance 
is made to the bank by sending to be discounted another bill for 
the amount, the statute is held not to apply,'' (2 B. C. 218,) and 
he refers to the unreported case of Jameson v. Ferrier, 23d Jan. 
1810. He holds that a draft to meet a bill falling due is not 
struck at. As shown farther on, it docs not appear that any 
draft is now held within the act, unless it be for a debt that haa 
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not become due. In Ritchie 9. Wyllie, 27th Nov. 1821, 1 S. 168, 
a bill drawn to meet the drawer^s acceptance on a creditor, and 
paid, was struck at. 

Although the debtor'^s acceptance or promissory note for the 
amount of a debt will improve the creditor's position, by giving 
him the advantage of summary diligence, it was decided, though 
in a comparatively old case, that such a document being merely 
a ^^ promise to pay, and not a disposition, assignation, or other 
deed,^ does not come within the act. Cowan v. Mansfield'^s 
Trustees, 7th Jan. 1762, M. 1167. Mr Thomson (on Bills, p. 
693,) appears to doubt if this decision now represents the law. 
He refers, as contradicting it, to that of M^Kellar's Creditors 
«. M'Math, Ist March, 1791, M. 1114, which was a case as to a 
bond of corroboration, enlarging the debt, and superadding a 
penalty. The decision was pronounced by ^^ a very narrow majo- 
rity.'" The case of Dunbar's Creditors v. Grant, 18th June 1793, 
M. 1027, has also been referred to as contradicting that of Cowan ; 
but this case bore on the second branch of the act 1621, which 
gives a creditor pursuing diligence a personal claim of reduction 
against any act interfering with it. If it would not be safe to 
hold the case of Cowan as fixing the law, there is certainly no 
better foundation for the opposite view. See below, par. 261. 

(253.) The transmission to a creditor of an acceptance 
by a third party, avowedly to provide for a debt which 
the debtor admits that he cannot otherwise meet, and of 
which the creditor wishes direct payment, is struck at. 

White V. Briggs, &c. 8th June, 1843, 5 D. 1148. See this 
case more fully referred to below. The creditor's demand was 
one of urgency. The debtors, having received a bill from him to 
be discounted, applied the proceeds to their own purposes. The 
creditors urged payment, and threatened an exposure, and they 
reluctantly agreed to take payment through the bills and other 
negotiable instruments transmitted to them. 

(254.) The replacement of bills indorsed but not 
accepted, by bills accepted in consideration of a separate 
security granted to the acceptor by the debtor, is a 
transaction struck at by the act. 

Miller v. Low, 11th Dec. 1822, 2 S. 77. Here Duncan indorsed 
bills to a bank, which were refused acceptance. In place of them, 
and before the term of payment, he gave the bank a bill drawn 
on his son, which the latter accepted, after having received an 
heritable bond from his father, on which he was infeft. This bill 
was reduced, except in as far as it could be operated upon against 
the acceptor. In Miller v, Duncan & Low, 8th Dec. 1825, 4 S. 
283, the security granted to the son was reduced. 
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(255.) BiU Transactions in the course of Trade. — 
When, in the course of transactions between a commercial 
man and his bankers or agents, in which he is in the prac- 
tice of transferring to them negotiable instruments, to be 
discounted and credited, or to lie over till they come to 
maturity, paper of this description happens to be trans- 
mitted within the sixty days, it is not struck at by the 
act. 

Sterna's creditors V. Sir William Forbes & Co., Ipt March 17919 
M. 1142. There was here a strong case, in equity, in favour of 
the holders of the bills. If they could have been placed in the 

Sosition in which they were at the commencement of the sixty 
ays, tbey would have been gainers. The balance against the 
bankrupt was, before the commencement of the sixty days, 
•^9868, 16s. 5d., and at the date of the bankruptcy it was 
^34,646, lis. lOd. Thus, by the whole transaction, instead of 
bein^ favoured over the other creditors, through a special security, 
the banking-house were great losers. Had the nature of the 
transaction, however, been an heritable bond, granted for previous 
debts, no equitable considerations arising out of new advances, 
made thereafter by the banking company, would have saved such 
a deed from being struck at by the act. The application, indeed, 
of the act to the equity of individual cases, would destroy its effi- 
cacy as a fixed rule; and it must be held that this decision settled 
that, without reference to the state of the balance between the 
parties, the act does not affect a series of bill transactions on a 
running account. This decision was followed in Richmond and 
Freebairn'^s Trustees against the Pelican Insurance Office, 26th 
June 1805, M. Bankrupt^ App. No. 24, where the account was 
between an insurance office and its s^ency ; and in Richmond and 
Freebaim's Trustees v. Smith, 2d tfune J 808, ib. No. 28, where 
it was between underwriters and insurance brokers. See also 
Robertson u. Ogilvie, 21st Nov. 1798, M. App. BiU, No. 6. 

(256.) It has been found, that where creditors were the 
regular bankers of the bankrupt, and had opened an ac- 
count-current with him, his indorsations of bills and drafts 
to them, when shown to be in the usual course of business, 
though in reality applied to paying off, by instalments, a 
previous bond-debt, were not struck at by the act. 

Blincow's Trustee €. Allan & Co. Sd Dec. 1828, 7 S. 124 ; 
22d Jan. 1831, 9 S. 317, App.; 28th Aug. 1833, 7 W. S. 26. 
The principle, as stated above, was decided in the Court of Session, 
and approved of on appeal. As will be explained in connexion 
with tne next paragraph, the method of adjusting the pleadings 
for the purpose of bringing out the matter of fact in relation to 
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its bearing on the principle, adopted in the Court of Session, 
was altered by the Uoase of Lords. In this case, there were 
none of those circumstances giving the bankers an equitable claim 
which characterize the case of Stein; and it seems pretty clear that, 
were it not for the maintenance of the fixed principle, that indor- 
sations to bankers, on a running account, do not come within the 
act, the indorsations would have been reduced. 

The bankers, Allan & Co. had advanced to Elincow, the per- 
son who became bankrupt, a sum on a personal bond, with secu- 
rities, repayable by three equal instalments. They then opened 
two accounts with him, the one relative to the bond, the other an 
account-current. The first instalment was paid by transferring 
a sum from the current to the bond account. After the second 
instalment was due, Blincow (having got additional security, with- 
out which Allan & Co. refused to give him all the discounts he 
wanted,) operated on his account oy bills and drafts. He then 
indorsed bills and drafts to an amount exceeding the second in- 
stalment; and, on a draft being presented to the amount of the in- 
stalment and interest, the same was debited to his current and 
credited to his bond account. He then, partly by cash payment, 
partly by discounting bills, had a sum standing to his credit, 
slightly exceeding the third instalment ; on this he drew to the 
extent of the third instalment, before it became due, directing the 
amount of his draft to be debited to his current, and credited to 
his bond account, as in the case of the second instalment. The 
indorsations applicable to the extinction of the second and third 
instalments came within the sixty days, and a reduction was 
brought of both sets of transactions. It is very clear, that if 
there had been no current account, and that if the indorsations of 
the bills had, as they dropped in, been placed to the extinction 
of the bond debt, they would have come within the act. The 
Lord Ordinary, (Newton,) who reported the case for the opinion 
of the court, observed : ^^ Had the defenders not been the bank- 
rupt'^s ordinary bankers, with whom he was in use tq discount his 
bills, there would have been little doubt that the transaction, 
although in the form of a discounting of the bills and an applica- 
tion of the proceeds, by order of the bankrupt, to the payment of 
his debt, would have been reducible, as falling under the spirit of 
the act. It is said, however, by the defenders, that, being his 
ordinary bankers, they discounted the bills in question in the 
course of trade, and only applied the balance which stood in his 
favour, on their running account, to the payment of the instal- 
ments of the bond, in consequence of his order to that effect.^ 
Lord Balgray observed, ^' A banker is entitled, in the ordinary 
course of his business, to discount a bill either by means of cash, 
or giving credit to the last hour previous to a person'^s avowed 
bankruptcy, provided it is done fairly, and without reference to 
any unlawful object. So far, therefore, as relates to the dis- 
counting of the bills in question, and placing the proceeds to the 
credit of the bankrupt, it is clear that no objection can be made. 
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The bond debt, however, is what creates the difficulty. The 
payment of the first instalment is not challenged ; but it is said 
that, as the second was past due, and the payment was made 
within sixty days of the bankruptcy, it is liable to challenge. 
There was, however, nothing to prevent Blincow from paying it 
with so much cash ; and as Allan & Co., as his bankers, nad 
money belonging to him, he was entitled to desire them to apply 
it in extinction of the instalment.'*^ The operations in regard to 
the second instalment were sustained ; but the cheque for the 
third was set aside, and the account ordered to stand as if it had 
not been granted. It was held on the bench, that this being an 
anticipatory payment, was not ^^ a transaction in the ordinary 
course of busmess.^^ As will be seen below, this decision eave 
rise to a new inquiry, whether the money on which this tnird 
check operated was to be held as paid into the bank in the ordi- 
nary course of business ? 

(257.) In transactions with bankers, in which bills or 
drafts are discounted, or in which money is deposited, 
within the sixty days, the question whether this was 
done in the usual course of business, or for the purpose 
of giving a preference, is a question of fact which, if dis- 
puted, and if the transaction do not bear its character on 
its face, must go to a jury. 

Blincow's Trustee f>. Allan & Co. 18th March 1830, 6 Mur. 
231 . This point arose out of the question regarding the third 
instalment in the case noticed immediately above. Although 
the sums contained in the last cheque were to be restored to the 
position in which they were before the cheque was granted, the 
Dankers maintained that they were entitled to hold the money 
in satisfaction of the debt due to them on the bond. Then came 
the question, whether the paper had been deposited, and the money 
paid in in the ordinary course of business. " The question for 
you,'^ said the Lord Chief Commissioner, in taking a view of the 
class of circumstances which should come under the consideration 
of the jury, " is, whether the sum was paid in with the view and 
purpose of meeting the instalment of the bond, and of giving an 
undue preference ? One strong circumstance bearing on this 
question is, that the bankrupt allowed diligence to be done a^inst 
nim for <£140, without drawing out .f 132 which he had m the 
bank. If this sum was necessary to make up the instalment of 
the bond, is it probable or not that it was left there for the pur- 
pose of making up the sum ! Were the payments made in the 
ordinary course of business, when the person went to the sanc- 
tuary in the course of a few days i or were they pressed forward 
to meet the claim on his brother T The jury found that the 
funds were not paid '^ in the fair and ordinary course of trade, but 
were deposited with the view, and for the purpose, of affording to 
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the defenders an undue preference over the other creditors/^ 
Afterwards, a number of questions in relation to the case, (which 
had, through inadvertency, become involved with some difficult 
points of practice,) came before the House of Lords in an appeal; 
and, among others, the decision of the court as to the second in- 
Btahnent. The Lord Chancellor (Brougham) remarked in very 
strong terms, on the loose manner in which the pleadings 
were made up, maintaining that, in relation to this instal- 
ment, parties should have come to an issue on the question 
of fact, whether the transaction occurred in the ordinary course 
of business, or was intended to create a preference ? Blincow^s 
trustee v. Allan & Co. 28th Aug. 1833, 7 W. & S. 26. The 
matter went to the jury on two issues, — the first relating to the 
indorsations ; the second, to the cheque by which the instalment 
was transferred from the current to the bond account, — and both 
involving the question whether the transactions were '^ in satis- 
faction and security of a prior debt in preference to the other 
creditors ? ''^ The jury found for the bankers on both issues. 
Blincow's trustee v. Allan & Co. 25th July 1834, 12 S. 948. 

(258.) The circumstance that the debt which it is 
intended to meet is not due at the time of the transac- 
tion, will bring a preference of any kind by transference, 
security, indorsement, or payment of money, within the act. 

This doctrine is inferred from the case of Blincow''s trustee, 
(see above, p. 213,) and from the decision in the Court of Session 
regarding the cheque for the third instalment of the bond, the 
principle of which met with approval in the House of Lords. 
The cheque being avowedly in anticipation of a debt of which the 
term of payment had not arrived, the court found that it was 
not ^^ in the ordinary course of business,^ and that it came 
under the act. The question whether the paying in of the 
money on which the cheque was an operation, was within *^ the 
ordinary course of business,^ being one of circumstances, was 
sent to a jury. But this principle is more clearly evolved in the 
case of Speir «j. Dunlop, 15th June 1825, 4 S. 92; 22d May 1826, 
App. 2 W . S. 253 ; 30th May 1827, 5 S. 729. In this case John 
Dunlop had granted a bill to his nephew, James Dunlop, which 
the latter got discounted. In the meantime, John Dunlop sold 
heritable property to another relation, and, on the price being 
paid, placed a portion of it in the hands of his nephew to meet 
the bill, which had not then come to maturity, when it should fall 
due. He became bankrupt within sixty days after this transaction. 
A variety of other circumstances, supposed to have some refe- 
rence to the merits, are discussed in the pleadings ; but the 
above are the circumstances to which the ultimate decision re* 
ferred. The question was sent to a jury, on issues which 
involved the questions whether John Dunlop had entered into 
an agreement or concert with the bankrupt for the purpose of 
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obtaining security or payment of his bill, and for that purpose, 
assisted in carrying into execution the sale of the bankrupt'^s 
property! and whether he obtained a certain sum out of the 

{proceeds of the sale in satisfaction of the bill, or as a provision 
. or its payment ! The verdict was, that John Dunlop ^^ did not 
enter into any a^eement or concert *" with the bankrupt " for 
the purpose of obtaining security or payment;^ and that he 
did obtain the sum in question '' as a provision for payment of 
the said bill when it became due.^ The court, in applying the 
verdict, considered that they could not step beyona its terras. 
" The verdict of the jury, said Lord Pitmilly, " completely 
negatives the allegation of concert or contrivance ; and all that 
remains as a ground of reduction is, the payment of money to 
retire a bill not yet due. Payment of money, however, is one of 
the exceptions from the act 1696, unless when accompanied by 
fraud, wnich is now out of the question in this case. The only 
difficulty arises from the payment having been made before the 
bill fell due; but that is not now a relevant circumstance: its 
only effect would be as a proof of fraud, which is negatived by 
the jury; and in no other view can it have the effect of bringing 
the payment under the act 1696.*" The decision bein^ agamst 
the reduction, was appealed from ; and Lord Gifford, in the 
House of Lords, declinmg to give an opinion as to the question 
of law, thought there was one question which had not been 
opened up by the court below, viz. admittini^ that there was no 
fraud or collusion, and that the findings of the jury were correct, 
whether the circumstance, which was both admitted and found, 
that a sum had been advanced, within sixty days of bankruptcy, 
to retire a bill by the bankrupt, not due at the time, did not bring 
the payment under the act I The case was remitted for the court 
to consider whether the payment or deposit ^^ was or was not 
reducible under the provisions of the statute 1696, or otherwise T'* 
The court then reduced the payment. Lord Pitmilly justly 
remarked, '^ According to the argument now insisted on, the jury 
trial has been entirely thrown away ;^^ and Lord AUoway said, 
'^ I do not see why this cause was ever sent to a jury.^^ There 
were some remarks made upon the jury having found, not that 
the transference of the money was a ^' payment,'*^ but that it was 
a '^ provision for payment,^^ and upon the remit of the House of 
Lords calling it a ^^ payment or deposit.^^ It seemed to be con* 
tended from this that the court should not view the act as 
a " payment,"** but as a '* deposit," or a " provision for payment." 
But taking the view of the House of Lords in this case, in con- 
junction with its view in the case of Blincow, it seems to be the 
simple principle, and the only one which will keep clear of confu- 
sion, that a payment of a future debt comes, in tne general case, 
within the act. To this must be added the farther principle 
that when the anticipatory payment is admitted or proved, all 
farther inquiry — involving questions as to the motives and ulte- 
rior proceedings of the parties — is in-eleyant. Lord Glenlee, 
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who, on the occasion of the original decision, was in favour of 
redaction, observed, " There may possibly be cases where pay- 
ment of a bill before it becomes due, is not suspicious — as, when 
a party has money in his hands for which he has no immediate 
use, he may perhaps purchase up his own bill before it becomes 
due." " Payment to one who is creditor in a future debt,'' says 
Professor Bell, '^ seems objectionable ; and if such a transaction 
is ever to be sustained, it must be in circumstances falling 
fairly within the description of discount ; which, although not 
very usual, may innocently and in bond fids take place, where 
one holding the bill of a trader, and intending to discount it at 
a bank, the party rather chooses to retain it himself.'' (2 B. C. 
216.) 

Although the above cases seem to leave it beyond doubt, that 
the anticipatory payment of any contingent or future debt comes 
within the act, a distinction might be taken between the circum- 
stances connected with them, and such a case as the following:— 
A purchaser agrees to give his bill for the price of a commodity. 
The nature of the bargain is afterwards changed ; and the pur- 
chaser receives possession of his bill, paying in cash witn a 
deduction of discount. The question would nere, perhaps, be, 
whether, after one side of the bargain has been implemented by 
delivery of the goods, the parties are entitled, to the prejudice 
of the rights of creditors, to change the nature of the counter- 
part % If the goods were undelivered, there could, of course, be 
no doubt of the right of the parties to make this change. 

The great extent to which the corresponding branch of the law 
of England differs from our system, will be noticed below, p. 230. 
The difference is peculiarly remarkable in relation to payments 
and securities to creditors whose debts are not exigible. In 
Hartshorn f. Sleddon, 2 Bos. & Pull. 582, one who was indebted 
by bond, on the application of the creditor, delivered goods to 
that creditor, as a security for the debt. The creditor was not 
a dealer in the class of goods so delivered. It would appear that 
if the delivery had been made voluntarily, and without an appli- 
cation by the creditor, it would have been struck at as an unfair 
preference, but it was held good. See also Thompson and others 
V. Freeman, 1 T. R. 1 55. 

(259.) Deposit — A deposit of a bill or other negotiable 
instrument, without indorsation, comes within the act. 

Manson t. Angus, 16th July 1771, M. Bankrupt^ App. No. 7. 
Hailes, 420. Here there being some demur about the acceptance 
of a bill which the debtor offered to indorse to the creditor, it was 
in the meantime deposited with the latter, who granted a receipt 
for it as a deposit, and an obli^tion to return it on payment of 
his debt. Tne question was introduced, whether the bill had 
actually been indorsed \ but it was held that there was no neces- 
sity for deciding that point, as a security was meant to be accom« 
plished by the transaction. 
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(260.) Transference of Moveables. — The transference 
by the debtor to his creditor, of any moveable article of 
merchandise or other property, either directly, or by the 
transmission of a bill of lading or other negotiable title, 
comes within the act. 

Forbes r. Debtors of Forbes, 27th Jan. 1715, M. 1124. Smith 
f?. Taylor, 19th July 1728, M. 1128. Young «. Johnston, 25th 
June 1783, M. 1141. Dawson r. Lauder, 4th Feb. 1840, 2 D. 
525. This was a case in which the delivery of the goods was 
ostensibly a bargain with a third party, who invoiced them, and 
debited the debtor with his debt to the original creditor. The 
circumstances were considered so clear as to render an issue to a 
jury unnecessary. In White r. Briggs, &c. 8th June 1843, 
5 D. 1148, one of the documents made over was a bill of lading 
for cotton goods shipped to India, with a relative draft against 
the shipment. 

(261.) A security which, though it be but an acknow- 
ledgment of a debt justly due, places the creditor in a 
better position than he could place himself in by legal 
diligence, comes under the act ; and so does an acknow- 
ledgment of a debt enlarging its amount, and thereby 
enabling the creditor to obtain a greater dividend than he 
would otherwise receive. 

These seem to be the only points clearly settled by the case of 
M'Kellar's Creditors r. M^Math, 1st March 1791, M. 1114, 
though there were other and very important points discussed. 
Here a bond of corroboration included debts due to the grantee^s 
Cftther, and it thus saved the expense and incidental risk attend- 
ant on confirmation. It accumulated principal and interest, 
increased the amount of the debt, and added penalties. So far as 
the debt was enlarged, and a penalty superadded, it was on all 
hands agreed, that where this was done to an extent which could 
not have been attained by the operation of legal diligence, it was 
objectionable. The farther question, how far a debtor was en- 
titled to improve the position of any of his creditors by simply 
saving him the expense and annoyance of legal diligence ; and 
how rar a simple bond of corroboration, which gives the creditor 
nothiuj^ which he could not have obtained by diligence, is affected, 
was lett unsettled. 

There is a case very briefly reported, Wrighfs Trustees «. 
Mill, June 1799, M. 6259, which seems to bear to a certain ex- 
tent on this point. There a litigant had been found liable to 
expenses. Arrestments were used in the hands of his debtors, 
who ^nted promissory notes to their creditor the litigant. These 
were indorsea to the successful party, and by him indorsed to the 
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agent. In consequence of the granting of the notes the arrest- 
ments were discharged. The successful litigant became bankrupt 
within sixty days after the indorsations. They were found not 
to come under the act, the agent pleading that he might have got 
the decree for expenses in his own name. 

There can be no doubt of a substitution of a real security for a 
mere personal debt coming within the act, as it is one of tiie class 
of transactions against which it was chiefly levelled. How far, 
on the other hand, that which is in itself a mere acknowledgment, 
but which by the special favour of the law becomes enforcible by 
summary diligence, and thus frequently an effectual means in the 
hand of the holder of obtaining payment, e. g. an acceptance or 
a note, comes within the act, see above, p. 210. 

(262.) Although there is nothing in the act to interfere 
with bond fide buying and selling, or lending and borrow- 
ing, and a sale by a debtor within sixty days of his 
bankruptcy, for cash or bills, is good, and a security 
granted for borrowed money, in such circumstances is 
equally valid; attempts made, under the semblance of 
such legitimate transactions, to convey securities or other 
preferences to previous creditors, come within the act. 

One of the most simple illustrations of mala fides^ in this 
respect, is in the case of £ccles r. Merchieston^s Creditors, 4th 
Fet). 1729, M. 1128. The narrative of an assignation bore for 
mouey instantly advanced. It turned out to be in security of a 
prior debt. Dawson i9. Lauder, 4th Feb. 1840, 2 D. 525, is also 
an instance. Here what was in reality a delivery of goods by 
the debtor, was made to assume the aspect of a sale by a third 
party. See also Scoug^all r. White, 7th Feb. 1828, 6 S. 494, 
where agents having sold goods of their principal, for their own be- 
hoof, transferred to him other goods to replace them, writing to him 
an account of the circumstance, and saving, ** they had attended 
to his interest.- This transaction was^eluced. ^ 

(263.) If, with the design of enabling a creditor to 
plead compensation, the debtor transact a sale with him, 
leaving the price to stand against the debt, the transaction 
will be reduced. 

It is necessary to qualify the proposition with the word design. 
It does not appear that any sale ma^ie by a debtor to his creditor, 
within the sixty days, is struck at, unless there be a design to 
create compensation. Where there are debtor and creditor ac- 
counts between the parties, the transactions coming within the 
sixty days cannot be struck at, unless collusion be proved. 
There is here an analogy with the law which protects transac- 
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tions bond fide carried on in acconnts between bankers and tbeir 
customers, insurance offices and their agencies, &c. (See 212.) 
Tlie practice with regard to these is, that the question, whether 
the advances or indorsements were made for the purpose of creat- 
ing a preference, goes to a jury ; and the same practice would, 
probably, now be adopted where compensation is created by a sale. 
Frofessor Bell says, " A cattle-dealer is due money ; and, instead 
of delivering cattle to his creditor, he sells them to him at the usual 
credit; and, when his bankruptcy takes place, the creditor pleads 
compensation. It would seem that this transaction is challenge- 
able under the statute.^^ (2 B. C. 214.) Yet he cites a case, 
Hepburn v. Bell, 11th July 1816, in which he admits that 
*^ it was held otherwise.^ It was here pleaded, in opposition to 
inquiry into the circumstances, that the statute affords a pre- 
sumptio juris^ and stands in the way of evidence in such cases ; 
but the court overruled this plea, and instituted an inquiry. It 
seems that nothing satisfactory was adduced, — ^nothing to show 
whether the transaction was fair or unfair ; and, thus thrown on 
the law of the case, the court found that the act did not carry a 
presumption against transactions ex facie honest. 

In such a case, if the example set in the cases of accounting 
with bankers is to be followed, tne reference to a jury, where the 
fact of the transaction coming within the ordinary course of busi- 
ness is disputed, would settle all difficulties. There is a late case, 
(Brucev. Hamilton, 27th Jan. 1832,10 S. 2oO,) where the question, 
whether there was an intention to give a preference, could not be 
inquired into, because there was no act of intention at all on the 
part of the debtor ; the purchases were, in this case, made by 
the creditor at a public auction. In the case of Stewart v. Scott, 
4th Dec. 1832, u S. 171, a sale to a creditor was reduced; but 
the decree in the Inner House was in absence. In this case, 
the circumstance that the debt to be met was a bill past due and 

f protested, mi^ht have been held as establishing mala fides. See 
iirther on this subject MarshalPs Trastee v. Jrrovan, 2Ist Jan. 
1794, M. 1144; and see above, p. 21. 

(264.) When the managing partner of a company is 
indebted to it, money paid by him, from his own funds, 
for behoof of the company, may, in case of his bankruptcy 
within the sixty days, be stated in compensation against 
his debt to the company. 

Borthwick v. Wright & others, 6th Feb. 1827, 5 S. 293. The 
managing partner had retired bills for which the company were 
liable. The sum was placed to his credit with the company. 
The same would doubtless be found where an agent is due money 
to his employer, and pays money on his behoof. A transfer of 
goods, however, by an agent, to meet a debt, comes under the 
act. See the case of Scougall «. White, mentioned, p. 21 9. 
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(265.) Id connexion with an immediate sale, if the 
price be paid and accepted in indorsed bills, or in drafts, 
in place of cash, the transaction will not be struck at. 

The term *^ in connexion with an immediate sale^^ is here used, 
because it seems never to have been doubted, that when a sale is 
agreed on for an indorsement, and the indorsement is made, the 
transaction is good. The turning point of the doctrine is, where 
the ^oods have been delivered under a condition for read v money, 
or without any special condition at all, and a bill is afterwards 
indorsed to the seller. How far such a substitution will be a 

E reference must depend on the circumstances. When some time 
as elapsed, and the seller assumes the position of a creditor whose 
debt is past due, the indorsement may be reducible, see p. 210 ; but 
if the selling and the indorsing be virtually contemporaneous acts, 
it will not be so. In the case of Watson r. Young, 1st March 
1826, 4 S. 507, the . agreement was, that the settlement should 
be by cash, and that delivery was not to be made till the price 
should be paid ; but those conditions were departed from. During 
the course of delivery, and before it was completed, the indorse- 
ment impugned was made. The bargain being completed, and 
the goods in the course of delivery, the seller was in the position 
of being a creditor of the buyer, and the indorsement was, in 
strict terms, a security to a previous creditor. Virtually, how- 
ever, it was offered and taken as cash, in immediate connexion 
with the sale, and was so held to be unassailable. See Thomson^s 
Trustee, 28th Feb. 1806, M. Bankrupt, App. No. 25. 

(266.) Accretion. — The performance of an act on the 
part of a debtor, which, by completing his own title, 
completes an inchoate security or conveyance in favour 
of a creditor or disponee, is not struck at ; as when a 
person uninfeft grants a precept of sasine on which 
infeftment follows, his own infeftment, which is necessary 
to validate that of the disponee, is not struck at, though 
coming within the sixty days. 

Creditors of Gratney, competing, Feb. 1728, M. 1127 ; Wat- 
son'^s Creditors r. Cramond, 31st July, 1724, M. 1180; Mac- 
lagan^s Trustees r. Madagan, 21st May, 1800, M. Bankrupt, 
App. No. 11. In this case an obligation had been taken to make 
up titles, and it was observed on the bench, that ^* Robert 
Maclagan might have been compelled to make up his titles, and 
therefore his doing so cannot be considered voluntary.^ The 
principle, however, seems to be, that the completion ot his own 
right on the part of the debtor, though it may have the effect of 
completing rights flowing from him, not being an act done 
directly in favour of a creditor, is not struck at. See Mitchell 
r. Finlay, 12th Nov. 1 799, M. Bankrupt, App. No. 10. The rule 
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will applj to an heir in apparency granting a precept, and getting 
himseit served within the sixty days. 

(267.) Transactions with Third Parties resulting in Pre- 
ferences. — A transaction by which, in virtue of an agree- 
ment between the debtor and an intervening party, the 
latter gives a security for the debt, on condition of obtain- 
ing an equivalent from the debtor, is struck at. 

Miller «. Low, 11th Dec. 1822, 2 S. 77 ; and Miller t?. Duncan 
& Low, 8th Dec. 1825, 4 S. 283. The difficulty in such a case 
is, to get the string of transactions brought under adjudication as 
one arrangement. The solution will perhaps be found in sending 
an issue as to the intentions of the parties to a jury, in pursuance 
of the principle laid down in the House of Lords in the case of 
Blincow'^s Trustees, (p. 214.) In the case immediately under 
consideration, a son accepted to his father, on condition of re- 
ceiving an heritable security, a bill which the latter indorsed to 
a creditor. By the first action the indorsation was reduced, and 
by a subsequent action the security was reduced. Lord Mackenzie, 
whose finding was altered, being against the reduction of the 
deed, observed in a note, that " the question how far the whole 
transaction, taken together, might have been reducible under 
that statute, [1696,] as constituting, within the sixty days, a 
new ground of preference to the bank, in an action in which all 
parties were called together .... was not hujus loci ;'*^ but 
Lord Eldin, whose decree was sanctioned by the Court when the 
case was reported, simply found, on the face of the circumstances, 
^^ that the bond and disposition in security was granted in pur- 
suance of a collusive plan .... intended for the purpose of 
giving a partial preference,^ and so it was reduced. 

(268.) A preference granted by a person who purchases 
property from a debtor, within sixty days of the seller's 
bankruptcy, as a consideration for such property, in favour 
of a creditor of the seller, if it be of such a character 
that if it had been granted by the seller himself it would 
have been reduced, is struck at. 

Barbour v. Johnstone, 30th May 1823, 2 S. 351. Here a 
debtor, in prison, sold property, and the purchaser granted to the 
incarcerating creditor a bill for the price, which he retired. The 
action broi^t was a reduction of the bill, and a repetition of the 
amount. There was very clear collusion in this case. The 
report is brief ; and it would naturally be inferred that the ratio 
decidendi was the attempt to defeat tlie act by the interposition 
of a third person. According to the principle of the decision, 
however, as explained in the later case of Ramsay v. Scales & 
Kirkwood, lltn June 1829, 7 S. 749, it would appear to have 
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been held that the bill was, '' in substance, an assignation by 
the bankrupt of the price of his lands, in payment of a prior debt, 
in order to give an undue preference.*" This view leaves the 
question open whether, if the purchaser had handed the cash over 
to the creditor, the transaction would have been affected ! In 
the case of Ramsay, where, however, there were not like collusive 
circumstances, a clear distinction was drawn between cash pay- 
ments and the granting of bills by such a purchaser. The acts 
of the purchaser were viewed as if they had been the acts of the 
seller. He paid, on an understanding stipulated at the com- 
mencement of the transaction, one portion ot the purchase money 
to the creditors in cash ; this was sustained. To another credi- 
tor, whose debt was not at the time due, he &:ranted a bill, and 
this bill was reduced as being a preference under the act. 

(269.) That it may haye the effect of creating a new 
security in favour of a previous creditor, will not affect a 
security, if, as between the original parties to it, it be a 
bond fide transaction, in which value is given by each 
party. Thus, if a cautioner be demanded, and, as a con- 
sideration for being cautioner, an individual requires a 
security from the debtor, such a security will not be 
struck at, though it has the effect of giving the original 
creditor the security of the cautionary obligation. 

Monteith^s trustees t. Douglas, 12th Dec. 1794, BelPs Folio 
Cases, 127, where diligence was superseded on the debtor finding 
caution. It seemed to be considered, that the fairness of the 
transaction ought to influence the decision in this case ; but it is 
not now likely that any inouiry into the understanding of such 
parties would be made. It oeing law that, in any circumstances, 
an obligation for the relief of a cautioner does not come under 
the act, the opening up of the question whether the cautioner 
knew that the party for whom he is becoming security is likely 
soon to become bankrupt, would lead to much confusion. If 
direct fraud, however, were alleged in such a case — if it were 
maintained that the debtor and creditor had laid their heads 
together to defeat the act, and that, finding that it would be 
unsafe to make over a security directly to the creditor, they fell 
upon the plan of engaging an interposed person to act the part 
01 cautioner — the question would certainly go to a jury. This, 
" however, would not be an inquiry into the question of law, 
whether a cautioner is safe if he be the means of giving a creditor 
additional security within the sixty days, but would involve 
a question of fact, viz. whether the person professing toT)e a 
cautioner does really act in that capacity. In the case just 
quoted, it was observed from the bench, *^ Banks and bankers 
were not in use to take heritable securities for cash accounts : 
when they did so, many questions occurred ; and we were told 
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that when the sum was advanced after the date of the infeft- 
ment, the security fell under the act. But it happens everj day, 
that though the bank will not take this heritable security, the 

CBrson receiving the credit obtains cautioners, who biucl with 
im, upon his giving them an heritable security in relief. It 
happens that these cautioners die out, or declare off; and the 
new cautioners say, we must have a new heritable security, and 
it is given them. It is the same case with the vendition of the 
ship offered to Sir William Forbes & Go. They rejected the 
offer, and demanded cautioners. Accordingly, Mr Campbell 
became cautioner to them ; and, without mquiring into the 
nature of the security in relief which Mr Campbell was to 
receive. Sir William received him. The same thing happens 
every day : new cautioners come into cash accounts, and new 
securities are given to them. It will be a very strange doctrine 
to maintain, that in case the principal, for whom the cautioner 
becomes bound, shall happen to become bankrupt within sixty 
days, the security in relief, on which the cautioner has engaged, 
is good for nothing ; the situation of such a cautioner would be 
extremely hard ; and if this be law, it is a law which never 
was discovered before, nor suspected to exist.'' The obser- 
vation as to the vendition of a ship, bears reference to the case 
of Swinton's Trustees r. Sir William Forbes & Co. 19th Jan. 
1790, M. 1181. Here a debtor, threatened with diligence, 
and from whom security was demanded, was relieved, on granting 
his bill, indorsed by a cautioner. The indorser took, at the 
same time, from the debtor, a vendition of a ship. It was offered 
to be proved, in this case, that the vendition had been offered to, 
and refused by, the original creditors, and that they were (at 
least through their agent) in the knowledge of the transaction 
with the cautioner. This case approaches, certainly, very close 
to a collusion to defeat the act. A, who is B^s creditor, declines 
accepting a security, because B may become bankrupt within 
sixty days, and bring it down ; but it is arranged that C shall 
take the security, and then become cautioner in B'^s favour, to 
the extent it will cover. A proof, however, seems not to have 
been entered on ; and, though the Lord Ordinary sustained the 
reasons of reduction, the court reversed. *' It seemed,^^ savs the 
reporter, Craigie, '' to be the opinion of the court, that if there 
had been any concert between the parties for the purpose of 
giving a preference to Sir William Forbes & Co., in consequence 
of the vendition granted to the person, who had interposed as 
cautioner, the judgment of the Lord Ordinary might have been 
sustained ; but no agreement of this kind appeared ; and although 
Sir William Forbes & Co., and their agent, might have been 
informed of the bargain between the cautioner and the bankrupt, 
this did not derogate from the validity of the agreement between 
Sir ^Villiam Forbes & Co. and the bankrupt."*^ A case was ad- 
duced in the pleadings, Blaikie «. Robertson, 9th March 1791, 
M. 887, in which there was clear collusion : the debtor borrowed 
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money on an heritable security, and paid off a creditor with it ; the 
money had been, in reality, advanced by the creditor ; so thati 
for a creditor 'vithout a security, the debtor simply substituted 
one with a security. But see, in relation to this branch of the 
subject, the case of Miller «. Low, Ilth Dec. 1822, and 8th Dec. 
1825, referred to, p. 222. 

(270.) A transaction in which the granting of a secu- 
rity to a cautioner is part of a plan for defeating the act, 
by making the cautioner the mere instrument through 
whom that which is virtually a security to a prior credi- 
tor, is made to assume the aspect of a novum debitum^ is 
struck at. 

See the commentary on par. 269, with the considerations as to 
the means by which the collusion is to be made out. 

(271.) The extinction of a principal obligation, to 
which a cautionary obligation is attached, if made in con- 
templation of bankruptcy, and for the purpose of relieving 
the cautioner, is struck at so far as to give the creditors 
recourse against the cautioner, while, as an extinction of 
the original obligation, it may stand good. 

Mitchell «. Rodger, &c. 26th June 1834, 12 S. 802. Here 
there were two cautioners on a cash credit. One of these nego- 
tiated a transaction by which the debtor sold heritable property, 
and with the price paid up the debt on his cash credit. This 
occurred within sixty days of bankruptcy. It was admitted that 
the cautioner knew tne object of the sale, that he found the pur- 
chaser, and that he received the money, and, by direction of the 
principal debtor, paid it into the bank. It was observed by Lord 
Gillies, that since the animus of the debtor was the sole object of 
inquiry under the act, and the conduct of the creditor did not 
weigh, if we put out of view the circumstance that the business 
was transacted by the contingent creditor, there was nothing in 
the sale of the property, and the i>aying up of the credit, with 
the consequent relief of the cautioner, to oring the transaction 
within the act. The view taken by Lord M^Kenzie was, how- 
ever, that which evolves the principle of the decision, — that '^ the 
whole circumstances should be re^rded as parts of one deed or 
transaction, the practical object and effect ot which was to confer 
a security and preference upon the cautioners.'** The case of 
Speir «. Dunlop, noticed at length elsewhere, (p. 215.) was 
held the rule as to the method in which the case was disposed of, 
and if the admissions had been insufficient, an issue must have 
gone to a jury to find whether there had been an intention to give 
a preference. The admissions on the record were, however, 
found sufficient to bring out the intention. 

P 
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(272.) Trust Deed.—Th^t it is intended for the benefit 
of all the creditors, is no defence against a reduction of an 
alienation under the act ; and thus, trust-deeds for behoof 
of creditors are reducible. 

Peters v, Speirs, App. 18th Dec. 1767, M. Bankrupt^ -^PP* 1* 
Johnson «. Fairholni^s Trustees, 18th Dec. 1770, ib. 5. Douglas, 
&c. f>. Craig, 15th June 1832, 10 S. 647. In this last case, 
however, there were several questions mixed up with that under 
consideration. It seems to have been questioned whether the 
person who granted the trust-deed — ^a partner — ^was entitled to 
do so. It does not appear whether there was really notour bank- 
ruptcy in Scotland, and Lord Oillies said, ^^ when a man is made 
bankrupt in London he is bankrupt here.^^ Lord Balgray ob- 
served, '* even where a person has the fairest prospect of ulti- 
mately being able to pay all his debts, and executes a trust-con- 
veyance for the general behoof of his creditors, yet, if bankruptcy 
follow within sixty days, the deed is reducible under the act. 
See also Wright v. Walker, 7th March 1839, 1 D. 641. 

(273.) Creditor Abroad. — A creditor who is beyond 
the jurisdiction of the courts of law of Scotland is liable 
to the effects of a reduction under the act ; and any pre- 
ference transmitted to such a person within the sixty 
days will be reducible, in the same manner as it would be 
against a creditor residing in Scotland. 

This was so decided in White v. Briggs, 8th June 184}3, 5 D. 
1148, — a case advised by the whole court. The creditors were 
merchants in London. They had sent a bill to the debtors, their 
correspondents in Glasgow, with instructions to get it discounted 
and to remit the proceeds. The debtors discounted the bill, but 
employed the proceeds otherwise ; and being urged to replace the 
amount, they sent, with the reluctant consent of the creaitors, a 
bill accepted by a third party, and a bill of lading for expected 
goods, with a draft against them. The documents were put into 
the post office in Glasgow, and this having taken place within the 
sixty days, questions as to their delivery in England were not 
considered material. The main question wsts, whether the act 1696 
applied to the transmission of a preference to a person abroad. 
The practicability of trying the question was established by ar- 
restments against the creditors jurisdictianis./undandw causa. In 
the previous case of Dixon, &c. v. Cowan, &c. 3d Dec. 1828, 
7 S. 132, the same question had been started, but it was found 
unnecessary to decide it. In the case of White, the bench di« 
Tided sigainst the creditor by 9 to 4. This must be considered 
law in Scotland, applicable to all cases in which, by arrestment or 
otherwise, the favoured creditor's effects are accessible to the dili- 
gence of our courts ; but it may be questioned if it will be enforced 
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in England. It was decided here, in the case of Hunter & Go. v. 
Palmer, 25th Feb. 1825, that in an English bankruptcy no judicial 
force could be given in this country to an attachment of property 
going farther back than the judicial sanction of the bankruptcy, 
whicli was then a commission. The question at issue in that, 
and in some other cases which will be found above, p. 98, was, 
whether the Scottish courts could look beyond the judicial decla- 
ration of bankruptcy to the act of bankruptcy, from the time of 
which, by the doctrine of relation in England, all the operations 
of the bankrupt are null, unless in those cases where there are 
statutory exceptions. It was found that our courts could look 
no farther bacK than the judicial sanction of the bankruptcy. 
There is this diflFerence between an act of bankruptcy in England 
and the point of sixty days before notour bankruptcy in Scotland, 
that, in the former case, a circumstance has occurred marking the 
commencement of bankruptcy, but, in the latter, there is no event 
drawing such a line between solvency and bankruptcy, and the 
event which affects the validity of the transaction is one of future 
occurrence, viz., the process creating notour bankruptcy. On the 
merits of the question as it stood before the decision was pro- 
nounced, and as it would probably stand in England, the follow* 
ing remarks by Lord Fullerton seem applicable : — 

^' The defenders are English parties, who seek nothing from 
the law of Scotland. They stand entirely on the detensive. 
The transaction by which certain effects belonging to the bank- 
rupts were put into their hands within sixty days before bank- 
ruptcy, took complete effect ; and must have been beyond the 
reach of any challenge whatever in the courts of this country, but 
for the accidental circumstance of debts being due in Scotland to 
these defenders, which enabled the pursuer, by means of an 
arrestment, to raise a constructive jurisdiction in this court 
against them. In these circumstances, I think the question re« 
solves into one of international law, and must be regulated by 
those general principles which would have guided the English 
Courts, had the attempt been made by the pursuer to seek the 
contemplated remedy in that country .^^ 

His Lordship observed, on the circumstance that, at the time 
of the deed, nothing had taken place to render it invalid : 

** The grant is good at this date, and may continue ^ood. It 
is annulled only on the event which may or may not t^e place, 
namely, the bankruptcy of the grantor. It is a clause, then, 
which operates not through the medium of the disability or di- 
vestiture of the grantor, but directly and immediately, without 
the interposition of any such disability, against the party 
receiver of the deed. The true and only legal effect of the 
enactment is, that every person who shall take from another, a 
grant or conveyance in security or satisfaction of a prior debt, 
shall be bound, when that other party becomes bankrupt, if 
within sixty days, to restore the right so conreyed, at the 
instance of his prior creditors. In this particular, the statute 
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does not effect an inherent nullity in the original grant. It 
creates a superyening nullity attaching to a grant originally 
free from challenge. Now, it rather appears to me that a provi- 
sion of this kindf creating a nullity, oy the mere force of the 
statute, in a ri^ht ori^nally good, is one which is not entitled to 
effect beyond tne territory of the legislature imposing it. It is 
truly directed, not against the grantor of the deed, but solely 
against the receiver. It does not, and cannot, create on the part 
of the grantor, any disability to convey, because its agency aoes 
not commence till after the conveyance is complete. It imposes 
purely and exclusively an obligation on the receiver to restore ; 
an obligation which, although perfectly effectual against those 
subject to the statute, is not entitled to any effect against rights 
vested in parties who are beyond its reach, both at the time iinien 
they received the grant, and at the time when it is sought to be 
annulled.'" 

On the limitation of the act to the services to which previous 
decisions had applied it, as an internal regulation. Lord Moncrieff 
said: — 

^^ The bills are in the possession of the London house, and all 
the funds and property which they transferred are equally in 
England, some time before the act of sequestration. The ques- 
tion is. How does that act of sequestration, taking place in Scot- 
land, affect them, not English creditors, (for there is a fallacy in 
the term,) but English traders, who misht have been creditors, 
but who, having got funds in England which satisfy the debt, 
have no claim to make as creditors in this sequestration ! How 
could the trustee reclaim such funds by a suit in a court in 
England! I think it would be a hard matter. The trustee 
would make his claim on the Scotch Act 1696. Confessedly 
that has no operation beyond the territory. It raises a presump- 
tion of fraud, which, however reasonable as a municipal regula- 
tion, rests on no general principle which the courts of other 
countries must necessarily recognize ; and the process of reduction 
necessary for making it effectual, is altogether unknown to them. 
Then why must the courts of England recognize it, if the trustee 
were making his claim there! I own I see very great diffi- 
culty in it. To say that they must do so, is to assume that the 
municipal rule of the law of Scotland is to be taken as a general 
principle of international law, which the courts of all countries 
ought to recognize in regard to the estates of all bankrupts 
domiciled and sequestrated in Scotland, wherever their funds, 
not at their bankruptcy, but at any arbitrary time before bank- 
ruptcy, adopted by Scottish statutes, may be situated.^ 

(274.) Intention of Parties. — The material subject of 
inquiry being, whether or not the transference, security, 
&c., was made for the purpose of constituting a prefer* 
ence, — ^it is not releyant to inquire whether the receiver 
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was acquainted with the state of the dehtor's affairs, or 
had any reason to anticipate his early bankruptcy. 

Lord Ordinary^'s (Newton) note in Blincow's Trustee r. Allan 
& Co. 7 S. 126. *^ It is not necessary, to the operation of the 
act 1696, that the creditor shall be proved to have been in the 
knowledge of the impending bankruptcy, or gailty of fraud in 
accepting of the security, ft is enough if the debtor intends to 
favour him, and to give him a preference over his other creditors.''^ 
This doctrine was approved of by the Lord Chancellor in the 
appeal, (see p. 215,) who deduced from it the le^timate conclu- 
sion, that as it was unnecessary to prove consciousness on the 
part of the creditor, it was irrelevant to inquire whether he was 
conscious or not. 

The same doctrine will of course rule in all other cases coming 
under the act^ and the subject of inquiry will be, not the view 
with which the security or alienation is received, but the inten^ 
tion with which it is given. Cases may easily be supposed, how- 
ever, in which the conduct of the creditor will be eviaence of the 
intention of the debtor, and will throw light on the general cha- 
racter of the transaction. In such a form, however, the conduct 
of the creditor can only come, with other evidence, before a jury. 

In one case an attempt was made to apply the act where there 
was no intention on the part of the debtor to make a preference, 
and where, in reality, the appropriation of a bill to their own use 
was an act of self-preservation on the part of the creditors. The 
debtor, who was considerably in arrear with brokers who dis- 
counted long bills for him, remitted to them a bank bill, with 
instructions to apply it in retiring a bill in favour of a third 
party. Instead ol doing so, they applied it to the reduction of 
their own balance against the debtors, and the transaction was 
found not to come within the act. Dixon, &c. «. Cowan, 3d 
Dec. 1828, 7 S. 132. In Bruce r. Hamilton, 27th Jan. 1832, 
10 S. 250, where there was a sale to the creditor, on which he 
raised a claim of compensation, the reason why there was no 
inquiry into the nature of the transaction seems to have been, 
because it was ex fade one in which the debtor did not act at all 
— it was a sale by auction, and the creditor appeared and bade 
with the public at large. 

(275.) On the other hand, it will not make an inten- 
tional preference, by the debtor, valid, that the original 
debt, which it was intended to meet, was constituted 
without the creditor's consent or knowledge ; and thus it 
would appear that, whererer a debt has been incurred by 
fraudulent appropriation, an attempt to make restitution 
within the sixty days is struck at by the act. 

ScougalU. White, 7th Feb. 1828, 6 S. 494, Here, agents sold 
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certain casks of tallow, belonging to their principal, and appro- 
priated the price. They wished to replace this with other tallow, 
but failed in obtaining it. Thej described to him their position, 
saying, they had ^' attended to his interest C* ftnd, on the same 
day, they granted an order of transference, in his favour, of 
wheat, in a bonded warehouse, delivering to him the merchants^ 
kevs, &c.; the transaction was reduced. See White v. Briggs, 
8th June 1843, as above, where the debt was created by the 
fraudulent act of the debtor, and the security sent as a preference 
was unwillingly received. See, however, the case of Berth wick, 

6220 ; and see on property held by a fraudulent title, B. I V. 
h. III. § 2. 

Corresponding feature of the Law of England. 

Reference has already been made, in general terms, to the 
difference between what constitutes notour bankruptcy in Scot- 
land, and an act of bankruptcy in England, (p. 196.) The 
English law, like our own, contains provisions for protecting the 
estate from fraudulent alienations, but of a character generically 
different from those exercised under the act 1696. As already 
stated, the policy of the later legislation on the subject, has been 
to extend protection to all descriptions of bond fide transactions 
anterior to the fiat. By 6 Geo. IV. c. 16, § 82, " All payments 
really and bond fide made, or which shall nereafter be made by 
any bankrupt, or by any person on his behalf, before the date 
and issuing of the commission [fiat] against such bankrupt, to 
anv creditor of such bankrupt, (such payment not being a frau- 
dulent preference of such creditor,) snail be deemed valid, not- 
withstanding any prior act of bankruptcy by such bankrupt com- 
mitted.'' By 2 & 3 Vict. c. 11, § 12, " All conveyances by a^J 
bankrupt, bond fide made and executed before the date and issu- 
ing of tiie fiat against such bankrupt, shall be valid, notwithstand- 
ing any prior act of bankruptcy oy him committed.*" And by 
2 & 3 V let. c. 29, *' AH contracts, dealings, and transactions, by 
and with any bankrupt, really and bona fide made and entered 

into, before the issuing of the fiat against him, shall be 

deemed to be valid, notwithstanding any prior act of bankruptcy.'" 
It is a condition of the protection of all such dealings that, at the 
time of the transaction, the party had not *' notice of any act of 
bankruptcy by such bankrupt committed C but it will not affect 
the transaction that the bankrupt was known to be in embarrassed 
circumstances. — Tucker, &c. v. Barrow, 11th Jan. 1827, 1 Moo. 
& Mai. 137. Until the passing of these last cited statutes, the 
conveyances and transactions of the bankrupt were protected only 
if granted more than two calendar months before the issuing of 
the fiat. Fraudulent preferences, in England, carrv with them 
a much more serious result than in Scotland ; and have, there* 
fore, been a subject of more anxious investigation and distinct 
settlement in the courts of law. By the law anterior to 1826, 
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one of the methods by which a trader might commit an act of 
bankruptcy was, by maKing '^ any fraudulent grant or conveyance 
of his lands and tenements, goods or chattels, to the intent or 
whereby^ his '* creditors shall or may be defeated, ordelayed,for the 
recovery of their just and true debts,**' (1 Jao. I. c. 15.) But ** a 
fraudulent grant, to come within the meaning of this statute, 
must be by deed, and executed in England ; therefore, a fraudu- 
lent sale of goods, not by deed, is no act of bankruptcy in itself; 
but, being a scheme concerted on the eve of a bankruptcy, to cheat 
innocent persons, in order to secure particular creditors, is such 
a fraud as shall render the sale void.'*' Cooke's B. L. 102. By the 
statute 6 Geo. IV. c. 16, § 3, alienations of this latter class 
were converted into acts of bankruptcy ; and thus the sort of act, 
in &vour of a previous creditor, which, in Scotland, will be liable 
to reduction it notour bankruptcy take place within sixty days 
thereafter, may, in England, ot itself create a state of bankruptcy. 
If, however, the influence of an undue preference in England is 
more important than it is in Scotland, the class of such acts is 
there narrower. To brin? a preference within the operation of the 
bankrupt law in England, it must not only have been in contem- 
plation of bankruptcy, and for the purpose of affording the re- 
ceiver an advantage over the other creditors, but it must be a 
voluntary act on the part of the debtor. If it be granted under 
pressure, e. e. under tne threat of civil or criminal process, it is 
valid. ^ (Cooke's B. L. 368—379. Henley's B. L. 25—35. 
Smith's Mercantile Law, 535 — 538.) The questions, whether 
the transference was made in contemplation of bankruptcy, and 
whether it was voluntary, are questions of fact, which go on issues 
to a jury. Gibbins v. Phillips, 7 Bam. & Cres. 529. It would 
appear that any kind of threat, or urgency, which may have of 
itself constituted a motive, making it clear that the bankrupt did 
not voluntarily prefer the creditor, will save the act. De Tastet 
«. Carroll, 1 Stark, N. P. R. 88. Morgan & Others v. Brun- 
drett, 2 Nev. & Man. 280. Hartshorn, &c. v. Slodden, 2 Bos. & 
Pull. 582. In this last case Lord Alvanley said, '^ If the goods 
be delivered through the urgency of the demand, or the fear of 
prosecution, whatever may be in the contemplation of the bank- 
rupt," the act is good. Thompson & Others r. Freeman, 1 T. R. 
155. In one case, a conveyance in part extinction of a debt, due 
by a father to a son, was supported, because, alarmed at the ex- 
tent to which his parent's estate was becoming dilapidated, the 
son was urgent to oe put in possession of the property. Belcher 
T. Jones, 1837, 2 M. & W. 258. This is a principle very diffe- 
rent from any which will be found ruling in tne law of Scotland; 
and how completely our law rejected, from an early period, tha 
principle that legal coercion, or any other emergency, justified a 
preference, is illustrated in the case of Johnston's Creditors v, 
Nisbet & Innes, 9th Nov. 1750, M. 1190. There is another dis- 
tinction, too, of considerable consequence. In England, a pay- 
ment of money, though it be not one of the acts constituting an 
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act of bankraptcy, yet, if it be made, (whether before or after the 
act of bankruptcy,) in contemplation of bankniptcy, and for 
the purpose of oestowin^ a frauaulent reference, through a pay- 
ment in current coin, is struck at. PoUmd v. 61yn, 2 Dow & 
Ry. 310. Flook v. Jones, 4 Bingh. 20. In the latter case, 
^^ The Lord Chief Justice told the jury, that, if they believed that 
Dring, [the bankrupt,] at the time of the payment in question, 
knew he could not go on, — knew that there was a probabi- 
lity of his becoming a bankrupt, and had preferred a particular 
creditor in contemplation of bankruptcy, the plaintiffs would be 
entitled to a yerdict.*" 

It has to be remarked, that while, in Scotland, all rules in rela- 
tion to notour bankruptcy relate to all classes of persons, the 
above statutory regulations, in England, are from the acts which 
fill the place of our sequestration act, and apply solely to the 
commercial persons coming under their operation. In Lord 
Campbeirs Insolvent Debtors^ Act (1 & 2 Vict. c. 110) there are 
distinct clauses applicable to the persons coming under its opera- 
tion. The prohibition against the debtor by § 59, is, that he 
shall not, *' being in insolvent circumstances, voluntarily convey, 
assign, transfer, charge, deliver, or make over any estate, real or 
personal, security for money, bond, bill, note, money, property, 
goods, or effects whatsoever, to any creditor,^ &c. All sucn acts 
are void, if done within three mouths of the commencement of 
imprisonment, or with the view and intention of applying for the 
benefit of the act. The circumstance that it is voluntary, as 
above, is necessary to bring^ a transaction within the act. See 
Cookers Insolvent Debtors' Practice, 102 — 112. 



SECT. 2. 

FIXED CRITERIONS OF THE DATE OF 

ALIENATIONS. 

(276.) Infeftment. — In the case of dispositions, heri- 
table bonds, and other rights ** whereupon infeftment 
may follow," the date of the deed is taken to be the date 
of the recording of the sasine. 

By the act 1696, it was the date of the taking of the sasine. 
By the sequestration acts, 54 Geo. III. c. 137, § 12, 2 & 3 Vict. 
0. 41, § 25, it was made the date of registration. 

(277.) In the case of a person who is not infeft con- 
veying his personal right, it has been decided that the date 
from which the sixty days run, is that of the conveyance, 
and not of the infeftment or its registration. 
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On the ground that, on strict feudal principles, such a right ia 
not one ^^ whereupon infieftment may tbllow,^^ but is merely a 
transference of a right on which infeftment may follow. Scot''s 
creditors «. Chartens, Jan. 1734, M. 1239 ; Stark^s trustees 
V. M'Lean, 13th June 1805, 2 B. C. 230 ; Wrights f>. Findlater, 
19th Jan. 1809, F. C, M. Syn. 56. Seethe history of the law in 
reference to this doctrine, 2 B. 0. 229, 230. It follows that, in 
the conveyance of a personal mht, whatever time may elapse 
before infeftment, its validity will depend on its being itself clear 
of the sixty days. It may be questioned if the act was intended 
to be so narrowed in its operation. 

(278.) Where Sasine unnecessary. — ^In the case where 
sasine is not necessary for the completion of a real secu* 
rity, as in that of a conveyance from a vassal to his 
superior by resignation ad remanentiam, it seems to be 
law that the date of the registration of the title of the 
instrument of resignation, is the point from which the sixty 
days will have to be counted. 

Dickson, &c. f>. Mitchell, 7th Nov. 1749, M. 1241 ; see 2 B. 0. 
229. Before the passing of the 54th Geo. III. it was decided, in 
the above case, tnat the date of the instrument, not that of its 
registration, was the point whence the calculation should be^n. 
This decision had the same accordance with the old principle 
that, in the case of infeftment, the date of its being taken, and 
not that of its being recorded, should be the rule, as the principle 
above laid down has with the statutory alteration. 

(279.) If the deed itself do not come within the act 
from its own nature, the date of the recording of the 
sasine will not bring it within the act. If, then, a dispo- 
sition or a bond be the consideration for a new debt, and 
not a preference for a previous one, a delay in the taking 
and recording of the sasine bringing this act within the 
sixty days, will not make it reducible. 

Johnston v. Home, 29th Jan. 1751, M. 1130 ; Elliot v. , 

7th March 1768, Monboddo, 5 B. S. 937 ; Mitchell v. Finlay, 
12th Nov. 1799, M. App. Bankrupt, No. 10 ; Cormack v. Ander- 
son, 8th July 1829, 7 S. 868 ; Cranstoun v. Bontine, 2d Feb. 
1830, 8 S. 425 ; see this subject discussed elsewhere, (Sect. 3.) 
The chief difficulty was felt in the application of the rule to those 
cases where, though the making out of the security was delayed, 
the delay not being in gremio of the transaction, but incidental 
to it, was found not to take the transaction out of the character 
of a security for a nom^m debitum. In a late case, as will be seen 
in the passage referred to, a disposition was shown to draw a 
distinction between those cases where the granting of the deed 
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eame within the sixtj days, and those where the registration of 
the sasine only came within that period. 

(280.) Intimation and Deliveiy. — ^Dispositions, assig- 
nations, and venditions, which do not require sasine, but 
to which intimation or deliyerj are requisite, in order to 
render them complete as transferences or as securities, 
** are, for the purposes of the act, to be reckoned to be 
of the date of the intimation, delivery, or other act requi- 
site for completing the same." 

54 Geo. III. c. 137, § 13 ; 2 & 3 Vict. c. 41, 8 25. As to 
delivery in sales of moveables, see above, p. 164. Here the same 
principle seems to hold, which applies to the case of a sasine, vis. 
that when the transaction, by its own nature, does not involve the 
principle of a preference from the beginning, its completion by 
intimation or delivery will not bring it withm the act. See Gih- 
son V, Forbes, 9th July 1833, 11 S. 916, cited at length elsewhere, 
(p. 252.) It has been held that " the legal form of intimation is 
not necessary to complete an assignation whereby one of two 

fartners assigns his share of the company stock to the other ; ^ 
lussell «. Breadalbane, 3d July 1827, 5 S. 89J, affirmed 4th 
April 1831, 1 W. S. 620. 

(281.) Assignation of Lease. — An assignation of a 
lease, where the tenant has the right to assign, com- 
pleted by actual possession, does not require, in questions 
with creditors, intimation to the landlord, and the date of 
the actual possession will mark the completion of the 
transaction. 

3 E. 5. 5. A distinction is here made between the landlord''s right 
to intimation, and intimation as it may be necessary in questions 
with third parties. When it was questioned whether assignations 
contravening the terms of the lease were null, or were only sub- 
ject to personal objection by the landlord, the distinction was not 
so clear as it has become since it became settled law that the 
right of objection is a personal privilege to the landlord, and does 
not affect the validity of the assignation. (Compare 1 B. C. 77, 
with Hunter on Landlord and Tenant, 200.) There is no 
analogv between a landlord receiving intimation of the assigna- 
tion of a lease and a debtor receiving intimation of the assigna- 
tion of a debt. The debtor is formally warned of the change, 
that he may know to whom to pay, and that he may obey the first 
intimation to him, that he is not to pay his original credi- 
tor, but another person. A landlord is not a payer, but a 
receiver. He holds the old tenant bound till he has accepted of 
a new one; but that is a matter which cannot affect third 
parties. The distinction is brought out in this circumstance, 
that in the case of an assignation of a debt, private knowledge 
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on the part of the debtor is no equivalent to formal notice. 
Dickson t^.Trotter, 18th Jan. 1776, M. 873 ; RoUo f>. Laird of 
Nidrie, 4th Feb. 1665, 1 B. S. 510. It was observed by Lord 
Craigie, in the case of Brock, 8 S. 655, ^' It is no doubt neces- 
sary, to create a direct obligation upon the landlord, that he 
should be informed of the assignment ; but for this no particular 
form is necessary. If, (2^ facto^ he knows that such a right has 
been granted, which he may do in many ways as well as by direct 
communication, the transfer is as effectual, both for and against 
him, as if it had been intimated to him by a notary, or in the 
form of an executed summons. This, as it humbly appears to 
me, is a case quite independent of the late statute 54 Geo. III. c. 
197, [137] § 13, which relates onlv to intimations indispensably 
necessary in point of form to complete the intimated right.^^ 

It would appear, in conformity with this principle, that 
where a profitable lease is subset at a rack-rent, an assignation 
of the intermediate lessee^s interest in it requires intimation 
(in questions with creditors) to the subtenants only, who are, 
in this case, the debtors. — Sime^^s trustee, petitioner, 23d May 
1806, M. App. Tack, No. 13, in which the original lessee sublet 
his tack on condition that the subtenant should pay the 
original rent to the original landlord, and a surplus rent to 
the sublessor. This surplus rent the intermediate tenant as* 
signed, and the assignee received it from the subtenant, who 
continued to pay the original rent to the original landlord. It 
was observed on the bench, ^^ There have been manv questions 
as to the mode of completing an assignation to a lease. But 
there can be none more effectual than possession. . . . Here 
there is all the posession that the case admits of — ^the possession 
of the subrents, which implies intimation to the subtenants.^' 

It is quite in consistence with the principles brought out in 
these cases, but, in the absence of a precise decision on the 
subject, it would be unsafe to state it as law, that an assignation 
by an intermediate tenant in no case requires intimation to the 
landlord in questions with creditors, but is completed by intima- 
tion to the subtenant alone, provided that intimation be fol- 
lowed by a levying of the rents when they fall due. It 
is to be observed, that such a case differs from the immediately 
preceding one, because all that the assignation and the intimation 
covered was a surplus rent, which the subtenant, who was vir- 
tually an assignee to the original lease, agreed to pav to the 
intermediate tenant as a consideration for being put in his nlace, 
while this sublessee, or more properly, assignee of the lease, 
continued to pay the original rent to the original landlord. In 
such a case, it might be said that intimation alone would be a 
sufficient completion, because the assignee is not properlv an 
assignee to the lease, but only to the annual sum stipulated 
for as above by the cedent. It is not maintained that posses- 
sion is not necessary, as well as intimation, in such a case, but 
only that if it be unnecessary, it does not follow that poaaes- 
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sion 18 e<iiially unnecessaryy where the transaction is a complete 
assignation of the lease. 

Recurring to the view that, in such a case, intimation to the 
subtenants, if followed by a leyying of the rents, is a sufficient 
completion of the assignation, without intimation to the land- 
lord, the aboTe considerations open for us a view of the actual 
nature of intimation in such a case, which is to be considered as a 
taking possession, and the only means of taking possession which 
the circumstances admit of. It is in the shape, then, of a taking 
possession, and not in the ordinary shape of an intimation to a 
debtor, that we must hold such an intimation to act. Accord- 
ingly, it would seem that it is only in the meantime, and until a 
fartner act of band fide possession presents itself for the adoption 
of the assignee in the levying ot rents, that this inferior and 
interim act of possession will be effectual, and that if the assignee 
do not levy, or attempt to levy, his rents, he will not be exercising 
possession, and his intimation will go for nothing. In the case 
of Brock, to be afterwards considered, there is, in the opinion of 
the majority of the judges, (8 S. 652,) this remark : — ^^ if a prin- 
cipal tenant, wishing to transfer his lease, should intimate an 
assignation of it to his landlord and to his subtenant, and if the 
subtenant, after this, should pay rent to the assignee, it is clear 
that the real right in the assignee would be complete. Further, 
it may be granted, that if, after due intimation in the manner 
which has oeen mentioned, the question should arise before a 
term^s rent became payable, the assiraee might still be held to 
have attained civil possession ; for, by the intimation itself, he 
had assumed the control of the subtenant'^s management, put 
himself in tUulo to sequestrate for current rents, and maintain 
other possessory actions; and, in short, asserted his possession 
in every way wnich the nature of the case admitted."*^ It is here 
taken for granted that intimation to the landlord is a necessary 
ingredient of this form of possession ; but this appears to have 
been admitted by inadvertence, and, accordingly, we find Lord 
Medwyn following it up : — " I concur in the above opinion, un- 
derstanding that it does not import that an assignation by a prin- 
cipal tenant, where there is a power to assim, must be intimated 
both to the landlord and subtenant ; but uiat such an assigna- 
tion, if intimated to the subtenant ^one, and the assignee levy, 
or attempt to levy, the subrent, will complete the li^t of the 
assignee. 

It is necessary, in relation to this subject, and to prevent the 
doctrine attempted to be laid down from being misunderstood, to 
make some remarks on the legality of the assignation. The doc- 
trine must be held to apply only to the case where an assignation 
is a valid one ; and it can only be so if the landlord was not 
entitled to object, or if, being entitled, he has not objected. In 
the latter case, it is necessary that the landlord should be awar^ 
of the assignation. An intimation, will, of course, be the most 
trustworthy means of making him aware ; but, as above shown. 
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actual knowledge acquired in some other manner will be eauiva- 
lent. There is here an incidental difference between actnal pos- 
session, and possession through intimation to subtenants and the 
levying of rents, because, in the former case, the actual possession 
by a new tenant must in itself be the most complete and effectire 
virtual notice to the landlord. It may be questioned, however, 
whether a lease specially excluding assi^ees, is one of which an 
assignation can be validated by possession, notice, or any thing 
else out the concurrence of the landlord. 

It may here be remarked, that a false analogy between the 
completion of the assignation of a lease, and that of an assigna- 
tion of heritable property by infeftment, appears to have in some 
degree obscured tnis subject. A lease is simply a personal right, 
(Hunter on Landlord and Tenant, 278,) although, by the act 
1449, as enlarged in its operations by subsequent decisions, it has 
been invested with the qualities of a right to heritable property, 
for special purposes. As a personal rignt it becomes real by pos- 
session, in the same manner as a personal right to moveable com- 
modities does ; i, e. the performance of the act of possession is 
the act of the assignee, not of the cedent. In the taking of infeft- 
ment, however, the act of investment is not the disponee s act, but 
is an act in his favour, emanating from the superior, and per- 
formed by persons acting under the superior's mandate. The 
incompleteness of the title of an assignee, who has not taken pos- 
session, is like that of a purchaser of goods who has not removed 
the goods, or put his own marks on them, — ^who has neglected to 
pertorm that act which publishes his proprietorship to tne world. 
The incompleteness of the title of the holaer of an unexecuted pre- 
cept, is that of the man whom the superior has not yet invested 
as his vassal, though he has given authority to his biulie to do so. 

282. Intimation to Suhtenant. — An assignation of a 
lease, where there are subtenants in possession, is not 
sufficiently intimated for the purposes of the act, if inti- 
mated to the lessor, but requires intimation to those in 
possession as subtenants. 

Inglis & Co. V. Paul, 26th Feb. 1829, 7 S. 469. As to 
how Tar it requires to be intimated to the lessor at all, see 
the above commentary. This case had reference to the 
clause in relation to the sufficiency of intimation at the date 
of sequestration ; but it applies equally to the present ques- 
tion. The assignation was of a building sublease to a lender, 
who intimated immediately to the principal tacksman, but 
£ftiled to intimate in sufficient time to the subtenants in pos- 
session. It was observed by the majority of the consulted 
judges : — '^ Tacks, in one respect, are personal, and, in another, 
reafrights. In a question between the landlord and the tenant, 
or his assignees, they are personal rights ; therefore, in a compe- 
tition between two Inmd fide and onerous assignees, the landlord 
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18 bound to prefer him who first intimates his assignation, (which 
is the way of completing a personal right,) and to put him in 
possession accordingly. Bat in a question with the singular 
successors of the landlord and the tenant, or his assignee, a tack 
is a real right, by force of the statute 1449 ; and, therefore, it is 
incomplete, unless possession, natural or civil, has been attained. 
. . • . It must be admitted, that some inconveniences may 
arise from this doctrine, where a tenant assigns his lease, mean- 
ing to remain in possession himself as subtenant to his assignee. 
Perhaps it may be removed by the assignee taking and recording 
an instrument of possession, and then granting a sublease, speci- 
fying the time at which possession is redelivered to the subtenant, 
and his entry takes place. But, at any rate, a general prin- 
ciple of law must not yield to a particular inconvenience, which, 
if it exist, should be removed by legislative interference.^ But 
see, on this subject, what follows. 

(283.) Continuance of Occupancy. — No assignation of 
a lease in security, effectual against the rights of creditors, 
can be created by an arrangement by which there is no 
apparent change of ownership, the original tenant becom- 
ing nominally the subtenant of the assignee, but continu- 
ing to occupy the premises, and paying the rent to the 
landlord ; nor will intimation to the landlord validate such 
a transaction. 

Brock «. Cabbell & others, 29th Nov. 1822, and 5th March 
1830, 2 S. 62, and 8 S. 647, affirmed 23d Sept. 1831, 5 W. S. 
476. But it must be admitted that the above principle is rather 
a deduction from the united opinion of the majority of the 
judges, than from the simple terms of the decision as confirmed, 
for some of the judges were of opinion that there were informali- 
ties which rendered it unnecessary to inquire whether the assig- 
nation had been properly completed ; and the Lord Chancellor, 
in moving for judgment m the House of Lords, declined enter- 
ing on the general question of intimation and possession, beins^ 
satisfied that, under the circumstances, there had not been vested 
in the assignee a real bond fide security. 

The essential circumstances of the case were these : — Newbi^ 

Sing & Co. held lands on leases for one hundred years, to their 
eirs, assignees, and subtenants whatsoever, '^ but for whom alwavs 
the original tenants shall continue bound.^ They converted the 
premises into a bleachfield, erecting bouses and machinery, and 
thus created a virtual estate, on wnich, as in the case of a feu- 
holding, they tried to raise money by granting a security. On 
borrowing ^12,000 from the Glasgow Bank, they assi^ed and 
sold to it, not only the years to run of the tack, but the buildings 
and machinery connected with the bleaching establishment. Tne 
assignation was notarially intimated to the umdlord, and acknow-- 
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ledged, and there was no question raised whether, as between 
him and the assignees^ it was a valid transaction. Thereafter, 
missires were exchanged between the bank and Newbigging & Co., 
by which the former offered to receive the latter as subtenants 
for one year, and the latter accepted. The consideration was 
thus expressed : — ^^ At the subrent of per annum, over and 

besides the whole rent and others, payable to Mr Johnstone, the 
landlord, and others, for the same, which, with all taxes, burdens, 
and duties whatever, affecting the property or possession, you 
are to fulfil, as well as to uphold and Keep tlie whole buildings, 
fences, and machinery in good order and repair.^ The missives 
were unstamped, and did not specify the subrent. The bank 
granted a backbond, by which they acknowledged that they held 
the assignation merely in security, and bound themselves to 
reconvey on repayment* 

In terms of the above condition in the missives, Newbigging 
& Co. remained in possession, and continued to pay the rents as 
formerly. The bank never paid any rent to the landlord ; nor 
did Newbigging & Co. pay anv rent to the bank, unless the 
discount on the bills, through the negotiation of which the bank 
made advances, could be considered as rent. Newbigging & Co. 
made additions to the machinery and buildings, and insured the 
works in their own name. Matters continuing in this position 
for a few years, Newbigging & Co. were sequestrated. On this 
event, the landlord intimated to the bank that he held them 
responsible for the current and future rents, in terms of the assig- 
nation. The trustee, in the meantime, was preparing to sell the 
machinery, when he was stopped by interdict ; and the <^uestion 
came to be discussed. In this case, as observed in the opinion of 
the majority of the judges, '^ The avowed object of the transac- 
tion was, to interpose the bank as a principal tenant between the 
landlord and Newbigging & Co. solely to create a security for 
an advance of money made by the bank to Newbigging & Co. 
who were to continue in the natural possession of the subject. 
Accordingly, it is admitted that the bank never attained natural 
possession. With regard to civil possession, Newbiggins & Co. 
never paid rent, nor performed any prestation of the tack to the 
Glasgow bank ; nor aid the Glasgow bank pay any rent, or per- 
form any prestation to the landlord. There was no opportunity 
of intimating an assignation to a subtenant, for there was no 
subtenant distinct from the cedents and the assignees. ^^ 

This case was in some measure embarrassed by the want of 
any sum as subrent, and the want of stamp in the missives ; but 
in reality these circumstances did not come to be considered 
essential to the case, for, as there was no subrent paid or de- 
manded, the missives were not founded on by the bank ; and as 
to Newbigging & Co., they had possession, which would have 
validated a lease de anno in annum^ if the bank were entitled to 
grant them one. These circumstances, however, stood in the 
way of an exposition of the broader principle, and the ques- 
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tion would have come purer out if the bank, by a regular 
stamped document, had sublet the premises to Newbigging and 
Co. on the simple condition of the latter paying the rent to 
the ori^nal landlord. Although, therefore, the informality 
was noticed, it appears that the majority of the judges looked 
upon the question independently of it, and consioered that 
tenants could not, by an assignation, though intimated to their 
landlord, create a Yalid security oyer their lease while they re- 
mained in possession in the alleged capacity of subtenants, but 
continuing to pay rent to their ori^nal landlord, and exhibiting 
to the wond no change in the relative position of parties. Eyen 
in this yiew of the matter, howeyer, the decision does not bear 
out the general principle, that there are no means by which a 
tenant remaining in possession can ^rant a security oyer his 
lease, good against creditors, although me opinions seem to Cftyour 
the yiew that there are no legal means of doing so. The ques- 
tion, however, still remains open, whether, in such circumstancea 
as the above, if the assignees nad come in the place of the cedents 
in their relation to the landlord, paying him the rent, and had 
granted a formal lease to their cedents as subtenants, and the 
cedents had paid to their assignees a rent as subtenants, the 
transaction would have been goml t 

There is a comparatively old case, Wallace 9. Campbell, 16th 
Nov. 1750, M. 2805, which has often been referred to on this 
subject. A tenant, on condition of his brother advancing money, 
granted him an assignation of. his lease. The brother granted 
the tenant-cedent a suolease, for a specified rent, along with which 
the sublessee agreed to relieve the assiCTee of the original rent, 
which was but nominal. The validity of the assignment came to 
be considered in competition with an adjudication, and the court 
found for the adjudger. There is some notice, in the report, of 
a remit having been made to the Lord Ordinary to inouire what 
evidence there was of the assignee having been enrolled in the 
rental of the landlord, (the Duke of Argyle,) and of his lordship 
having reported that there was none. 

But the principle of the decision was certainly that which 
Kilkerran intimates in his report, in the words, ^^ The transmit 
sion of the property of moveables is completed by delivery, of 
lands by infeftment, of nomina by intimation, of tacks and other 
rights, which reauire no infeftment, by possession; and, therefore, 
between two tacks, or between two assignations to a tack, or be- 
tween two subtacks, it is the first possession that determines the 

preference In no case can a transmission be deemed 

complete where no act intervenes other than what passes between 
the sranter and receiver, and is known to nobody but themselves, 
whidi was the present case. And it was thought no good answer, 
which for Inveresragan was chiefly insisted on, that as it was 
the very purpose of the disposition that he was not to have 
the natural possession, and that, consequently, he was in effect 
no other than an assignee to the mails and duties, at least during 
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the currency of the subtack; so the subtack being to the grantor 
himself, who was in possession, there was no other to whom inti- 
mation could be made; and, therefore, either the transmission 
ought to be considered as complete, or it must be said, which 
none would say, that such sort of agreement, however in itself 
fair and honest, was reprobated in law.^ 

There seems, indeed, to have formerly been a disposition to 
find something like a substitute for registration in the entry of 
an assignee in the rental of a great landlord. An inquiry mto 
such a matter was, as already remarked, made in this case, and 
Lord Craigie, who, in the case of Brock, was in favour of the 
doctrine that nothing more is necessary to a valid assignation of 
a lease, than its acceptance by the landlord, says, as to the case 
of Wallace : ^' I rather consider the fair inference from that deci- 
sion to be, that if there had been an intimation, or any thing 
equivalent to an intimation, to the landlord, the assignation would 
have been supported ;^^ and then he refers to Yeoman «?. Elliot 
and Foster, 2d Feb. J 813, F. C. where tenants of the Duke of 
Buccleuch assimed leases in security for debts, and obtained sub- 
tacks without changing possession. The assignations were entered 
in the duke^s rental ; and as the decision was in favour of the 
assi^ees, there is no doubt that if the case were a precedent, it 
would make acknowledged notice to the landlord sufficient, with- 
out any farther act of possession, and settle this difficult question. 
The majority of the court, however, following the opmion of 
Professor Bell, (2 B. C. 67,) in the cases both of Inglis and of 
Brock, treated this case as no precedent. 



SECT. 3. 

EFFECT OF THE ACT ON THE COMPLETION 
OF BEGUN TRANSACTIONS. 

The acts against which the statute is levelled, are those which 
place any one of the creditors in a better position than he was, at 
the expense of the rest : that is, by making over to him, directly 
or indirectly, something which would otherwise have been distri- 
buted for the general benefit of all. Such a proceeding must not 
be confounded with the honest bringing to a conclusion of a trans- 
action partly accomplished, though necessarily or accidentally 
deferred. It must be, however, generally a question of circum- 
stances whether, in the case, for instance, of the granting of a 
security, it is the consideration for which a debt has been in- 
curred — the direct consideration, on condition of receiving which 
the creditor consented to become a creditor ; or is a separate act 
in his favour, designed to give him a preference over other credi- 
tors ; in other words, whether it is a consideration for a novum 
(Mntum^ or a preference to a creditor. Nice distinctions have 
been taken on this point, and any announcement of a principle of 
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law must be made with deference. The following is a principle 
which seems to embrace the ratio of the decisions generally on 
the subject. 

(284.) Where a bargain is made, and a security is 
promised as an event to take place at some future time, 
such security, if granted within the sixty days, is struck 
at; and it is only in the case where there is no post- 
ponement of the security in gremio of the bargain, but 
where its completion is postponed from incidental cir- 
cumstances, that it is supported as a notmrn debitum. 

As an illustration of the former class of cases, may be men- 
tioned that of Brou^h^s Trustees «• Duncan and Jollie, 5th June 
1793, M. 1160. Here, parties had become cautioners in a cash 
credit, stipulating that they were to have a bond of relief, and 
they obtamed such a bond; but as the infeftment on it came 
within the sixty days, it was reduced. In another case connected 
with the same transaction, the obligation to grant the security 
was in these terms : — '^ And seeing! agreed to giye you an hen- 
table security in relief of the said sum, preyious to your consent- 
ing to join me in said bill, I oblige myself to do so accordingly, 
oyer my property in Register Street, and that as soon as the pro- 
per writings can be made out.^ The debtor^s fulfilment of this 
obligation was reduced, Brough''s Trustee t. Spankie & Jollie, 
5th June 1793, M. 1179. 

On the other hand, in the case of the Bank of Scotland «. Stew- 
art & Ross, 7th Feb. 1811, F. C, where the creditor was an 
agent adyancing money on a real security, and where, as a fact 
from which it must be presumed that no delay was intended, the 
titles were put into his hands at the time of the bargain, a delay 
in making out his title, which brought it within the sixty days, 
was not fatal to it. This principle was followed in Cormack 
r. Anderson, 8th July 1829, 7 S. 868, where it was pleaded for the 
defence that the personal security of the debtor had neyer been 
trusted to, and that, though the security was delayed, it was 
understood that there was no finished transaction between the 
parties till it was completed. 

In the late case of Anderson «. Walker, (Jury Trial,) 29th 
March 1842, 4 D. 1180, the Lord Justice Clerk (J. Hope) said,— 
'^ Eyer since the celebrated case in which Lord President Blair 
deliyered his opinion, [Bank of Scotland v. Stewart & Ross, ut 
supra^] it has been held, that if the money was adyanced on a 
stipulation for a certain definite security, that security will be 
good, though only completed subsequently, and within sixty 
days of bankruptcy, if the stipulation be proyed in any way. 
Such I hold to be the established law.'^ In a special yerdict in 
fayour of the yalidity of the transaction, it was found, ^^ That 
at the time of advancing the sum of <£^1190, or previously 
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to such advances, it was ezpresslj stipulated and agreed upon, 
as a counterpart of the transaction, that the borrower, Andrew 
Smith, should give an heritable security for whatever sum Walker 
might obtain or advance as a loan for Smith, to the extent of 
^1500, over the specific subjects described in the security after* 
wards granted on tne 1st February: That although such stipula- 
tion for a specific security was not reduced into any binding agree- 
ment, or formal writing, at the date thereof, yet it is evidenced 
by writings applicable to and prior to the advances, as well as by 
the facts ana circumstances of the transactions between the 
borrower and the defender.**^ It was found fiarther, '^ That the 
sums would not hare been advanced except in respect of that sti- 
pulation for a specific security over specified heritable subjects, 
as the counterpart of the transaction."*^ 

There is a comparatively old case, Houston & Co. «. Stewarts, 
20th Feb. 1772, M. 1170, the decision in which, as it went to 
support a security granted within the sixty days, in virtue of a 
previous obligation, has been repudiated. It appears, however, 
that the circumstances of this case made the nearest possible ap- 

f>roach to those of a mere delay in granting a security covenanted 
or at the moment, and the court seemed to look on it as such a 
case. The title-deeds of the borrower were placed in the lender^s 
hands till the bond should be made out. The former wrote to 
the latter, '^ Gentlemen, — Please to employ any writer you please, 
and let him draw out a heritable bona of security upon my sub- 
ject, in any way you or he agrees.'' This would have shown an 
unquestionable understanding that, in gremio of the bargain, 
there was to be no postponement of the security, had not such 
an interpretation been rendered doubtful bv the words which 
followed, '^ and this shall be your security till that be done.'' It 
may be mentioned, that in the early and imperfectly reported case 
of £ccles V. Merchiston's creditors, 4th Feb. 1729, M. 1128, it 
would seem to have been then the principle, that any kind of de- 
lay of a deed, bringing it within tne sixty days, was fatal to it ; 
and it is right to state, that the opinion of the Lord Chancellor, 
in the case of Mansfield, noticed below, (p. 247,) appears to favour 
this view. 

There is another early case, Mansfield, Hunter, & Co. v. Cairns, 
12th Feb. 1771, M. App. Bankrupt^ No. 6, where the decision 
was in support of the deed. In this case, the delay seemed to 
have been entirely created by the searching of the records and 
other necessary preliminaries. There was no intention to give 
the lender the security of a mere personal creditor, in the nrst 
place, and to superadd an heritable security. The case of Mon- 
teath's Trustees v. Douglas & others, 12th Dec. 1794, M. 1146, 
deserves attention. The deed questioned, in this case, was a 
bond of relief to cautioners in a bond of corroboration, there being 
an interval of several days between the two. The interval was 
explained as the time necessary for the transaction of the business, 
the parties living at a distance from each other, and intending, 
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from the commencement, that the deeds should form part of one 
transaction. The court at first reduced, but, on a hearing in 
presence, and full examination of the circumstances, repelled the 
reasons of reduction. See farther, as to the difficulty of ex* 
tracting any fixed principle on this subject, 2 B. C. 226, 227. 

It may be generally inferred, from the above commentary, that an* 
less the precise security that is to be given be understood as part of 
the bargain, the security will be struck at as not in gremio of it. 

It would seem also to be inferrible, that no previous separate 
obligation to grant it will legalize a deed which would otherwise 
come within the act. The existence of an obligation, and the 
attempt to fulfil it, will indeed afibrd room for clearly pre- 
suming the existence of the precise circumstances to which the 
act applies, — a creditor, on an imperfect security, and an at- 
tempt to enlarge that security to the prejudice of other 
creditors. The court, however, at one time, adopted a diffe- 
rent principle. In Spottiswoode «. Roberton-Eutrclay, 19th 
Nov. 1783, M. 1177, implement of an obligation in a marriage- 
contract was held to validate a conveyance. Lord Craigie, in 
the subsequent case of Craustoun «. Bontine, 2d Feb. 1830, 8 S. 
425, remarked, in relation to the above case, *' that was a case 
attended with this peculiarity, that the husband, as administra- 
tor for his wife, haa wrongfully delayed to give her infeftment, 
and the court were moved by this, especially when his creditors 
attempted to cut down the wife^s right. Still the court, even in 
this instance, were much divided.^^ bee note by Lord Hailes, Deci- 
sions, 930. In Mansfield «. Walker^s Trustees, elsewhere describ- 
ed, it was remarked, in relation to this case, that *^ there was a 
reclaiming petition not disposed of,^^ and it is said that the case 
was compromised. 

(285.) It has been decided, that where there are mis- 
sives of sale, by which the seller binds himself to make a 
regular conveyance to the purchaser, — if the price has been 
advanced, a delay in making out the title of the purchaser, 
though bringing the infeftment within the sixty days, will 
not aiSect the transaction. 

Cranstoun v. Bontine, 2d Feb. 1830, 8 S. 425, affirmed 6th Julv 
1832, 6 W. S. 79. This was a strong case, with several special- 
ties, which rendered it difficult to evolve the principle. The pur- 
chaser was the seller^s son, and the reduction was libelled under 
the act 1621, as well as 1696; but the former alternative was 
abandoned. Then it appeared that the money was not specifically 
paid by the purchaser to the seller. The former was a creditor 
of the latter, and the purchase was to cancel part of the debt. 
Had the whole transaction come within the sixty days, it would 
have been, undoubtedly, reducible, as a preference under the 
mask of a sale. The transaction, however, on the missives, viewed 
ad an act done when the debtor^s hands were not tied up, was 



Ch. II. § 3. COMPLETION OF BEGUN TRANSACTIONS. 245 

decided to be a sale of which the price was paid; and it was thus 
cleared for the conBideration of the question, whether dela^ in 
the fulfilment of a conreyance which a party had, by missives, 
come under a legal obligation to grant, was struck at. It was 
found not to be so, and the decision was confirmed on appeal. 
It is right, however, to observe, that it has been laid oown 
from the bench, in the case of Mansfield if. Walker^s Trustees, 
noticed before, that the record, in this case, was not properiv made 
up for the trial of all the questions connected with it. There is 
a palpable difierence between a delayed conveyance to a purchaser, 
and a delayed security to a lender. In the former case, the in- 
tention, from the beginning, to grant the conveyance cannot be 
doubted, — ^it is the only consideration for which the money can 
be supposed to be advanced. In the other case, however, the 
risk to be encountered always is, that for a debt incurred on an 
inferior security, or on no better security than a promise to pay, 
a stron^r security may be substituted, by a partial debtor, at the 
time when he feels his affairs going into disorder. An interval 
of time between missives of sale and the conveyance of the pro- 
perty is very common; the price, however, nob, in general, being 
paid till the title is delivered. As Lord Balgray observed, ^^ There 
must alwavs be some interval, more or less, after a binding agree- 
ment for the transfer of heritage is entered into, and [beforej the 
point of time when real delivery is given, pursuant to the agreement. 

(286.) There are no means of collecting from the de- 
cisions, how far the length of time which intervenes be- 
tween a bargain, and its completion on the part of the 
debtor, by giving the other party the means of completing 
a real right, will affect the question, whether it is a no- 
vum debitum. The decisions merely afford ground for 
presuming, in conjunction with the operation of the rule 
that the date of infefbment is to be held the date of 
the deed, that the length of the intervening time would 
be an element of consideration. 

See the decisions above cited. It may be said that, when the 
transference is stipulated for in gremio of the bargain, a longer 
or shorter delay in executing the security cannot make it less or 
more an essential of the bargain. But it is clear that the 
permitted suspension of the performance of a contract alters the 
nature of the bargain itself. If a person has stipulated for a 
real security, and advances the money, and years pass during 
which the subject of the security may be conveyed to another 
party, or affected by the diligence of creditors, while the creditor 
makes no effort to ohtain it, he has, undoubtedly, put himself into 
the position of a mere personal creditor, with a claim for a real secu- 
ritv. In the case of Cformack «?. Anderson, 28th July 1829, above 
referred to, p. 242, the heritable bond was executed two months 
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after the debt arose; but sasine was not taken till five years after- 
wards, and it was that part of the transaction that brought it 
within the sixty days. On its merits, the case would have been 
utterly different if the bond had been delayed for five years, and 
the infeftment on it for two months. Yet, in the eye of that 
part of the law which makes the date of the infeftment the date 
of the deed, the two transactions would be of the same character. 
It is by circumstances of this description that the opinions given 
in Mansfield v, WalkeFs Trustees, and elsewhere criticised, seem 
to have been influenced, when the new principle of looking, not 
to the date of the sasine, but to that ol the last act done by the 
debtor, was introduced. There seems to be room here for the 
beneficial interference of the legislature. The difficulty, in rela- 
tion to the length of the delay, was seen bv Lord Mackenzie, in 
his observations on the case of Gibson 9. Forbes, noticed below, 
when he said, ^' I do not think there is any thing at all like a 
uniform train of decisions, carrying the exception so far, as to 
hold that every obligation is to to be viewed as nawim debUum 
during an unlimited extent of time, in reference to implement, if 
it is the voluntary disposition of the debtor after notour bank- 
ruptcy, or within the sixty days."*^ 

(287.) Mistake in fulfilment of Bargain. — The law is 
not clearly settled in regard to the question whether, 
if, in the fulfilment of a bargain, any mistake has been 
committed whereby the one party does not fully con- 
vey, and the other does not fuUy receive, that which both 
of them understood, at the time, to be conveyed, the debtor 
can interpose to correct the mistake within the sixty 
days. In a case where it was decided, that, after seques- 
tration, his hands are tied up, and that independently of 
any question as to the validity of such a deed on its 
merits, it becomes then null from the beginning, as spring- 
ing a non habente potestatem, the question, whether the 
case came within the act 1696, was left unsettled. 

Professor Bell says, *' It seems to have been held, that where- 
ever the bankrupt interfered only to do that which both par- 
ties had understood had been done at first, and upon the lace 
of which understanding alone the money was advanced, the act 
was not objectionable, nor such as could entitle creditors to sepa- 
rate the security from the advance.^^ 2 B. C. 223. In support 
of this doctrine a case is quoted, which goes even farther, and 
would seem to bear out the supposition, that not only may a mis- 
take, in which the parties have not done what they intended to 
do, be corrected, but that even a security intentionally given in 
a particular shape, which turns out to be bad, may be rectified. 
Tfiis was the case of More t, Allau, 2Sd Jan. 1800, where the 
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consigner of a cargo having drawn bills on the consignee, (viz. the 
indorsee of bills of lading,) indorsed them for value. On the 
consignee refusing to take the goods and to hononr the bills, the 
cargo went into other hands, and the consigner drew new bills on 
this consignee, and indorsed them to the indorsee of the old ones. 
This latter transaction was within the sixty days; yet it was sup- 
ported. This is evidently going farther than allowing the mere 
correction of a mistake, — such as an omission in the narrative or 
dispositive clause of a disposition. In such a case the understanding 
of the parties is, that the thing is done rightly and formally from 
the beginning, — they did not intend to omit the words, and trust 
to the efficacy of the deed without them. In the above case, how- 
ever, the parties intended to trust to the drawee of the first set of 
bills accepting them; and, when their trust was not justified, the 
debtor was allowed to substitute others within the sixty days. 

A case, however, occurred, in which the law on this subject, if 
it could not be said to be settled, was very fully examined. 
Mansfield «. Walker's Trustees, 28th June 1833, US. 813. 
affirmed on appeal, 1 S. & M'L. 203. James Stuart was pro- 
prietor of several parcels of land, amounting in all to ninety- 
five acres. They went by the general title of Hillside, though 
that name was properly applicable to only about five acres. 
The proprietor offered a security over the whole lands, trans- 
mitting to the parties a valuation of the whole. The offer 
was accepted with reference to the valuation. The proprie- 
tor, a writer to the signet, sent a note of the description of 
the property to the agents for the lenders ; and this description 
was so completely limited to Hillside proper, that, to any person 
acquainted with the premises, it would appear that only that 
small portion of the land was intended to be covered by the secu- 
rity ; m hcti it was a description taken from the titles of Hill- 
side proper. The drafts of tne bonds framed on this description 
were transmitted to the lender, who pronounced them '^ all rights" 
and the bonds were executed accoraingly. The borrower conti- 
nued to pay interest on the bonds. Though in insolvent circum- 
stances, ne made no attempt to raise money on the lands in other 
Quarters. It was clear that there had been no fraud on his part ; 
tnat he had intended to give the borrowers a title over all the 
lands included in the valuation, and that the restriction on the 
security was an inadvertency. He was sequestrated, and after 
adjudication and confirmation, but before the trustee was infeft, 
the mistake was discovered. 

Mr Stuart granted what was called a bond of corroboration, or 
a cumulative and corroborative disposition in security, narrating 
.the bargain and understanding of the parties, and containing a 
specific conveyance of the whole subjects to which the first bond 
was intended to apply. A reduction was brought by the trustee. 
The bench, in a hearing before the whole court, were, by a majo- 
rity, in favour of the reduction. But there were other objections 
besides that under the act 1696. The point on which the largest 
number of judges concurred was, that after sequestration, the 
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bankrupts handfi were tied up, and that any attempt, on his part, 
to alter the disposition of his property was null ; and it was on 
this ground that the decision was affirmed. 

The question, however, which has chief reference to the present 
subject, was the following, ** Whether, so fiu* as regarded the act 
1696, the present case did not truly fall under the rule as to now 
debita, the money having been advanced, not merely under a co- 
venant for a security to oe granted over the whole lands, but on 
the faith that it had been granted ; so that no trust hiul, for a 
single moment, been placed, either on Stuart^s personal security, 
or on a personal obligation, on his part, to grant an heritable se- 
curity, so as to constitute a prior debt in the sense of the statute.^ 
It cannot be said that the decision was founded upon the view, 
that the deed was struck at by the act ; for of thirteen jud^ 
who gave their opinions, six only — Lords Gillies, Mackenzie, 
Medwyn, Corehouse, Balgray, and Cringletie — gave opinions £bl- 
vourable to reduction under the act ; and the l^t named, consi- 
dering that the other grounds of reduction were sufficient, merely 
hinted a general concurrence with the others on this branch of 
the subject, and did not offer a deliberate opinion. Lords Graigie 
and Ftdlerton doubted if the act 1696 applied; but, finding suf- 
ficient reason for reduction on other grounds, thought it unne- 
cessary to exhaust this question. The Lords President and 
Moncreiff were opposed to the reduction on any of the grounds 
stated. Lord Glenlee, who thought the trustee had no title to 
pursue a reduction, was decidedly of opinion that the deed did 
not come within the act. Lords Justice-Clerk and Meadowbank 
concurred in this opinion. 

This decision, then, is clearly not a solemn judgment to the 
effect, that the rectification of a mistake in the implementing of 
a bargain, b^ the granting of a new deed within the sixty days, 
comes withm the operation of the act 1696. It gives us 
the very decided opinion of five out of thirteen judges, that 
such is the case ; tne leaning of a sixth to this view ; and the 
opinion of five decidedly against it. It becomes important to 
consider the criticism which the opinions of these judges afford 
on the previous decisions above noticed, in relation to the com- 
pletion of inchoate contracts. It will be observed, that from 
these cases the case of Stuart differs in this respect : When a 
bargain is made, and the proper deeds stipulated for in gremio 
of the bargain are unexecuted, that whicn the parties intend, 
from the l^ginning, to be the concluding act of tne transaction 
has not been performed. The transaction is unfinished, and the 
parties know it to be so. In this case, however, the transaction 
was finished, though not to the purport intended by the parties. 
The final deed was executed. The borrower was not delaying 
the execution of the intended bond from accidental circumstances . 
the lender was not waiting to receive it. There is a specific dif- 
ference between the fulfilment of a delayed transaction, and the 
correction of an erroneously accomplished one ; and, because the 
one should be found to fall under the act, it does not appear that 
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that alone is a sufficient reason for the other likewise coming un- 
der the act. In the opinion of Lords Gillies, Mackenzie, Medwjn, 
and Corehouse, it is said, '^ When a loan is made, and a secu- 
rity stipulated, an interval frequently occurs between the advance 
of the money and the execution of the heritable bond or disposi- 
tion by the debtor, which may be longer or shorter, according to 
the nature of the deed, the local situation of the property, the 
state of the titles, and many other circumstances. Now, it has 
been repeatedly decided, that an interval of this nature does not 
expose the deed to challenge, although the sasine tipon it is not 
taken till after the sixtieth day. In the case of The Bank of 
Scotland v. Stewart & Ross, an interval of seven weeks was not 
held fatal. In a more recent case of Gormack «. Gardner^s Trus- 
tees, though six months had intervened, the deed was sustained ; 
but this decision is scarcely reconcileable with the decision in the 
preceding case of the Trustees for Brough'^s Creditors v. Duncan 
& Co. But it will be particularly observed, that in these, and 
several other cases to the same effect, though there was an inter- 
val between the loan and the granting of tne disposition or war- 
rant of infeftment, that interval had elapsed previous to the pe- 
riod of constructive bankruptcy ; and the deotor, while yet sui 
juris^ and before his bands were tied up by the statute, had done 
all that was incumbent upon him, or that he could do towards 
the completion of the security. 

^^ But all these cases are perfectly consistent with the doctrine, 
that if a loan is agreed upon, the money advanced, and a security 
stipulated, but that security not executed by the debtor till after 
the sixtieth day, any attempt on his part afterwards to remedy 
the defect is unavailing. It is true tnat in Houston & Co. v. 
Stewart, an opposite view was taken by the court ; but the deci- 
sion was unanimously disapproved of in the case of Brough^s 
Creditors, which has lust been cited. And in Maclean v. Prim- 
rose, we are told by Mr Bell, that Lord Meadowbank accompanied 
his judgment with a note, in which he condemned the decision in 
the case of Houston & Co., as clearly contrary to principle, since 
an obligation to grant a preference cannot constitute an actual 
preference on an neritable subject in a question with other cre- 
ditors ; and accordingly, it is one of those decisions which is fre- 
Suently quoted, and as often disregarded by the court. In 
loberton-Barclay v. Spottiswoode, wnich occurred some years 
after that of Houston & Co., an heritable bond had been granted 
within the sixtieth day by a husband to his wife, in terms of an 
obligation in his marriage articles, the bond was sustained by a 
narrow majority ; but a reclaiming petition being presented, the 
case was compromised, and Mr Bell informs us, on grounds which 
he states, that if it had again come on, there is reason to believe the 
ultimate Judgment would have been different. If Mansfield, 
Hunter, & Co. v. Cairns did not proceed on the specialty noticed 
by Lord Coulston in Hailes^ report of the case, it falls under the 
stigma so often affixed to the judgment in Houston & Co. The 
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difltinction, therefore, appears to be settled between cases in which 
the debtor has done his part before the period of constmctive 
bankruptcy, and those in which he executes the deed subsequently 
to that time. On this point reference may be made to the 
Trustees for Brough^s Creditors 9. Spankie, which is of the same 
date with that of the same party i^inst Duncan, and also to 
Maclean v. Primrose, just cited. Mr Bell seems to think, that 
in the Bank of Scotland «• Stewart, the court returned to the 
dootrine laid down in the case of Houston & Co., which had been 
so often and so solemnly condemned ; but that opinion must hare 
arisen from bis overlooking the distinction now explained, for the 
deed executed by the bankrupt, though some time after the 
advance, was of a date, as already mentioned, long before the 
sixtieth day.^ 

A distinction is thus introduced, calculated to create a new 
interpretation of the clause of the act, which fixes (for the jpui^ 
poses of the act,) the date of heritable securities as that of the 
mfeftments. As elsewhere remarked, the principle has been, to 
inquire whether the transaction is a nofmm dsbitum^ and if it be a 
fWfmtn debiium^ then, as it is not affected by being within the 
aixtv days, there is no occasion for inquiring at what time 
infeftment was taken ; but if it be not a novum dMturn^ then 
comes the inquirv, whether the infeftment took place within the 
sixty days, and if it did, the deed is reduced. But the above 
opinions would seem to open up a new inquiry, — ^viz. Whether, 
independently of the infettment, which is not in reality his own 
doing, the grantor of the deed has himself done any act within 
the sixty cbys. 

The general rule is, that the granting a security or conveyance 
for a novum debitum within the sixt^ days is valid. Another rule 
to be interpreted with this is, that if not for a novum debitum^ the 
date of the infeftment is to be held the date of the transaction. 
But the practical effect of the above opinion would be to intro- 
duce a third rule not very compatible with these, — viz. that in 
certain cases, if a deed be granted before the sixtv days, it is to 
be held a novum debitum^ so as not to be affected by the sasine on 
it coming within the sixty days ; but if itself granted within the 
sixty days, it is not to be held as for a novum debitum. This is 
inferrible from the words, '^ It will be particularly observed, that 
in these and several other cases to the same effect, though 
there was an interval between the erantine; of the disposition or 
warrant of infeftment, that interval had elapsed previous to the 
period of constructive bankruptcy ; and the debtor, while yet f«t 
juris^ and before his hands were tied up by the statute, had done 
all that was incumbent upon him, or that he could do, towards 
the completion of the security .^^ It is humbly conceived, that 
this proceeds upon a new view of the operation of the act 1696. 
It seems to place the commencement ot the sixty days on a par 
with the commission of an act of bankruptcy in England, as 
something which ties up the debtor'^s hands, and nullifies all acts 
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committed by him, fair or un&ir, unless those vrhich are specially 
excepted from nullification by statute. The act 1696 does not, in 
other matters, '' tie up*" the debtor^s hands ; it only strikes at prefe- 
rences to creditors ; m other respects the debtor may do with his 
property what he pleases ; and, as will be found elsewhere, his deal- 
mgs with bankers in the discounting of bills, drafts, &c., and his 
sales made in the ordinary course of business, though they may have 
the effect of allowing the buyer to plead compensation, are good. 
The question ought to be, therefore, not wnether the debtor^s 
hands are tied up, but whether the act which he has done is a 
novum debitum or a preference. It has to be stated, moreover, 
that though, in the cases of the Bank of Scotland, and of 
Cormack, it was the fact that the last act done by the debtor 
himself was clear of the sixty days, yet that circumstance does not 
appear to have been founded upon either in the pleadings or the 
judgments. Some remarks are ^ven elsewhere as to the influ- 
ence which it may be supposed that a long delay may have on the 
character of the transaction. On the whole, the author cannot 
help thinking, that in any future questions of a like character, the 
opinion given in this case by the Lord President and Lord Mon- 
crieff, who considered that the date of the deed, as distinct from 
that of the infeftment on it, is not to be considered, would be 
found to be most consonant with the train of previous decisions, 
and would prevail. They say : — 

'^ But the just rule of construction established by the case of 
Johnson, reached beyond the precise point of the case itself. It 
might happen that there was a clear specific contract for the ad- 
vance of money, and the granting instantly, as the condition of 
such advance, of a special security over a defined heritable sub- 
ject ; and yet neither the conveyance nor the infeftment might be 
made at the instant of the advance made ; did that fall under 
the principle of the act 1696! So far from its being a fraud to 
srant the security subsequently, the fraud must lie in not grant- 
ing it as soon as possible, or at any time when demanded. But 
if the security was to be considered as of the date of the sasine, 
it could signify nothing whether the deed of security giving 
warrant for the sasine was before the commencement of the sixty 
days or not, if the sasine itself was within that period. The 
principle of the question never could or did depend on this. The 
point held was, generally, that the statute aid not at all apply 
to nova debita^ which have been explained by the decisions to 
mean, all cases in which the advance of money has been made on 
a specified agreement for the particular security which happens 
not to be made or completed till within the sixty days. This 
may happen where the whole transaction has been within the 
sixty days ; or it may happen where the transaction is earlier, 
and the warrant for infeftment is also previously given, but no 
infeftment is taken till within the period ; or it may be where the 
transaction is concluded before, but by breach of contract, or ac- 
cidental circumstances, the proper deed has not been executed till 
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after the oommencement of the sixty days. Is this last case in 
any degree more within the plain provision of the statute than 
either of the other two! Is it the case of fraud or fraudulent 
preference contemplated by the statute ! We think that it is not ; 
and, that the more general rule, finally and fiilly adopted by the 
court, as we apprehend, embracing it, has been founded on a cor- 
rect and equitable view of the nature and purposes of the statute. 
On this deduction of authorities, we venture, with all de- 
ference to other opinions, to think, that there never was any ques- 
tion of law more fully or deliberately settled than this is. There 
are the three cases of Mansfield, Houston, and Roberton-Barclay, 
before 1793; and, independent of the cases of Mitchell, More, 
and Maclean, there are, since that time, the three cases of the 
Bank of Scotland, Cormack, and Bontine, the last affirmed in 
the House of Lords. In the three first cases, and in the last, the 
deed of security was decidedly granted within the sixty days ; 
and substantially it was so in Cormack^s case also. Througliottt 
all the cases, we find no trace of any distinction founded on the 
deed beinc before the sixty days or not ; and in the case supposed 
to be chieny adverse to the principle, that of Duncan, the bond 
actually was six months before the sixty days. So that, in every 
Tiew the decision in it was wrong. 

^' We look, then, at the present case. The contract, and the 
band fde advance of the money on the faith of it, are beyond all 
doubt. If the case were made identical as to the security with 
that of Duncan, by supposing the bond of corroboration to have 
been granted six months before the sixty days, it must, accord- 
ing to every opinion which we have yet heard, be sustained, con- 
trary to that decision. But it is identical in the material point 
with the first three cases, and the last, in so far as the act 1696 
is involved. We must therefore conclude, that the act 1 696 does 
not apply to it, and that it cannot be held to apply to it without 
departmg from the law, as it has been long and very carefully 
settled.'" 

(288.) Delivery of Commodities. — It seems to be de- 
cided, that delivery of goods, in fulfilment of a bargain, 
where the price is paid, though coming within the sixty 
days, is not struck at by the act. 

This proposition must be stated dubiously, because, in the case 
where it was brought forward, Gibson r. Forbes, 9th July 1833, 
11 S. 916, there was an alternative conclusion, on which the de- 
livery was supported, and the bench were much divided. A gen- 
tleman had purchased wine of wine-merchants, and paid for it. 
To suit his convenience, and at his request, they kept the wine 
for him in separate binns, having it separately entered in their 
binn-book, and deducted from their own stock. The first ques- 
tion was, whether this was a delivery; and it was mixed up with 
the farther question, whether an exchange which had been made. 
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by mutual consent of parties, of this wine for other wine, affected 
its position in this respect. The wine was sent to the proprietor 
wiinin the sixty days. A portion of the Court being of opi- 
nion that the delivery in the wine-merchants^ binns was a good 
delivery, it was unnecessarv to rest the decision on an answer 
to the question, whether delivery within the sixty days was 
good? On that question, however, pretty full opinions were 
returned. And here it has to be observed, that the bench on 
this subject seems divided into two parties. The judges who 
held that the sending to the purchaser would not come with- 
in the act, were, the Lord Justice Clerk, and Lords Glen- 
lee, Crindetie, Meadowbank, Moncreiff, and FuUerton. It may 
be remarked, that none of these were among the judges who, 
in the case of Mansfield, occurring just a few days before, (see 
p. 248,) were of opinion that the validity of the deed there ques- 
tioned was affected by the act 1696 ; and that all of them, with 
the exception of Lord Cringletie, expressed their decided opinion 
in favour of the deed. In the opinion subscribed by the first 
five judges above-named it is said : — 

'^ out we are of opinion, that this is not a case to which either 
the letter, or the spirit of the act 1696, applies. It is not the 
case of any thing given in satisfaction or security of a prior 
debt ; there never was any prior debt existing, distinct from the 
specific engagement to hold and deliver this subject, in considera- 
tion of the price paid in the moment of contracting. We think 
that it is a clearer case against the operation of the statute than 
the case of a contract for the loan of money, where it ib pars con- 
tractus that a specific security shall be granted, and that secu- 
rity is not granted or completed till within sixty days of the 
bankruptcy. For here the specific thing, as an unum quid^ is 
not only defined in the contract, but is actually separated and 
laid aside from all the other property of the bankrupt, that the 
party mav take full implement wnen he pleases. We apprehend 
that the defender woula have been entitled to demand and com- 
pel instant deliverv, at the very time when the wine was shipped ; 
that no apprehensions of bankruptcy would have justified Lyall 
and Cargill in refusing it ; and that no other party could by any 
means have interfered to prevent it. And, if the defender was 
entitled at that moment to compel delivery, we are of opinion, 
that the delivery made to him cannot be challenged.'^ 

In a very curious and learned commentary on the meaning of 
the statute, given on that occasion by Lord FuUerton, there are 
views thrown out which seem to show, that, from the commence- 
ment of practice in regard to it, its intent and meaning have been, 
to some extent, misunderstood. If this criticism be correct, it 
would appear that the fulfilment of bargains^ whether by payment 
of money, or delivery of some other subject, was not intended to 
be struck at. After a course of practice to the contrary, a return 
to this interpretation would, it is feared, overturn more law than 
it would restore ; but some attention to this meaning may per- 
haps save farther divergence. 
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*' Now, it appears to me, that a delivery of moveables of this 
kind, not made as an equivalent or substitute for the payment of 
a different debt, but forming in itself the specific performance of 
an existing obli^tion so to deliver, does not fall mthin either the 
letter or tne spirit of the act 1696. 

^^ The statute is directed against assignations, deeds, &c. by 
the bankrupt, ^ in favour of any of his creditors, either for their 
satisfaction or farther security in preference of other creditors.'* 
There is nothing said of payment, and, looking at the preamble 
and declared object of the statute, I think that the term satisfac- 
tion was used in that sense in which it is in legal language com* 
monly and even technically distinguished from payment. *• Satis« 
fsustum autem accipimus quemadmodum voluit creditor licet non 
sit solutum,^ &c. Digest, 13. 7. 1. 9. * Pr»ter solutianem in 
specie, plures alii sunt modi quibus vel ipso jure, vel saltem ope 
exceptionis obligatio toUitur, et liberatio contingit, puta uUu- 
factioy compensatio,^ &c. Voet. lib. 46, tit. 3, s. 17. According 
to Pothier, in commenting upon the first of these passages, — 
* Observez une difference entre le paiement et la satismction. Le 
d^biteur a le droit de contraindre le cr^ncier ^ recevoir le paie- 
ment de la somme pour laquelle la chose lui a 6t^ donn^ en na- 
tissement,^ &c. *• Au contraire, on ne pent satisfaire au creancier, 
qui n^est pas pay^ qu^autant ^uHl y consent.^ Pothier, tom. 2, 
p. 960. But what is of more importance, the same distinction is 
made by Lord Stair, in writing only a few years before the pass- 
ing of the statute. ^ The more proper way of dissolving obliga- 
tions is by performance, by which they attain their effect, and that 
is either by payment or consignation ; the more improper ways 
are acceptilation, compensation,^ &c. And when he comes to treat 
of acceptilation he proceeds, ^ Acceptilation with us may be of any 
obligation, and requireth no stipulation ; but as the acknowledg- 
ment of payment liberates all the debtors, so the acknowledge 
ment of any satisfaction wliich imputeth payment, or any thing 
accepted as equivalent, hath the same effect, and therefore, we 
use more the term of satisGEbction than acceptilation.'* In another 
passage, when treating of the act 1621, he distinguishes in the 
same way, * where a debtor of an entire estate pays his lawful 
creditor, or satisfies him by dispositions or assignations.^ 

*' According to the sound construction, then, of the letter of the 
statute, it appears to have been directed, not against payment in 
the proper sense of the term, that is, the actual performance 
which the creditor was bound to accept of, in extinction of the 
debt, as originally constituted, but against satisfaction, t. e^ 
those substitutes for such actual performance which could only 
be the result of a new and voluntary arrangement between the 
debtor and the creditor. The same conclusion is deducible from 
a consideration of the spirit of the statute ; for although it might 
be reasonable and expedient to invalidate on the ground of con- 
structive fraud, any new transaction entered into a short time 
before bankruptcy, with the consent of the creditor, for the 



SECT. 4. 

PERSONS WHO MAY PURSUE, AND FORM 

OF ACTION. 

(289.) The persons entitled to pursue under the act, 
are those who were the bankrupt's creditors at the time 
when the security or preference was granted ; subsequent 
creditors have no title to pursue. 

Man V. Walls & others, 25th July 1702, M. 1006. Profes- 
sor Bell considers that the law as thus settled by this leading 
case is contrary to the spirit and object of the act. 2 B. 0. 209. 
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satisfaction of a debt which the debtor coald not pay, there coald i 

be no ground for subjecting to the same penalty that payment or 
delivery which the debtor was bound to make, and the creditor 
to accept, by the force of the original obligation. 

'^ Accordingly, on the one hand, I am aware of no case in 
which delivery of moveables in such circumstances has been held 
to fall under the act 1696. In those generally referred, to, viz., 
Forbes v. Debtors of Forbes, 27th Jan. 1715, M. 1124, and 
Smith V. Taylor, 18th Julv 1728, M. 1128, and Crawford «. 
Stirling, Elchies, Bankrupt^ ^o. 28, the goods were delivered not 
in performance of any previously existing obligation to deliver, 
but truly in satisfaction of a prior money debt. On the other 
hand, in the most comprehensive class of debts, and certainly the 
most unequivocally expressed in the statute, viz. money ^bts, 
payments m cash are sustained ; and I confess I do not see any 
reasonable ground upon which they can be so sustained, except 
that payment, in the proper sense of the term, is not struck at 
by the statute. The reason assigned by Lord Elchies, in the 
case of Forbes v. Brebner, Jan. 26, 1751, Elchies^ Notes, 
p. 50, — *• There are no words in the act 1696 that can apply to 
payments of money, which is not in the sense of law a deed,^ is 
clearly unsatisfactory. In the first place, the term deed mieht just 
be as aptlv applied to the delivery of money, as to the deuvery of 

foods. ]^ut, 2dly, this ratio is completely excluded by the late 
ecision of Speirs v, Dunlop, 30th May 1827, in which, on a re* 
mit from the House of Lords, it was decided, that a payment in 
cash by a bankrupt is reducible under the act 169o, when the 
transference of the money is made not properly in payment, t. €, 
extinction of a money debt, actually due, but in security of a debt 
which might eventually be due by the party who paid to the party 
who received.'" 

It has to be observed, with reference to the authority of this 
case, that while six judges, as above, thought the transaction did 
not come within the act, four expressed an opinion that it did. 
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(290.) The date of the preference is taken as at the 
date of that part of the transaction which brings it under 
the operation of the act ; and thus, in those cases where 
the date of the infeftment is held that of the security, a 
creditor whose debt is anterior to the infeftment, though 
it be posterior to the warrant of infeftment, maj pursue. 

Roberton-Barclay v. Lennox, 19th Not. 1783, M. 1151. So 
also, it is to be presumed of the completion of an assignation. 

(291.) A legatee, to whom an heir is debtor for the 
legacy, is not a creditor with a sufficient interest to reduce 
a preference by an heir to a creditor of his ancestor. 

Borthwick v. Hilson, 16th June 1838, 16 S. 1168. The an- 
cestor had died solvent, and the bankruptcy was that of the heir, 
eight years after the succession had opened to him. The legatee 
was a creditor of the heir, yet not entitled to compete with a 
creditor of the ancestor. 

(292.) Sequestration. — A trustee on a sequestrated es- 
tate, against which there are creditors on grounds of debt 
anterior to the date of the preference challenged, will 
have a right to pursue for behoof of the creditors, the cer- 
tified extract of his act and warrant being his title to pursue. 

2 & 3 Vict. c. 41, § 49. Many of the cases quoted above are 
instances of trustees on sequestrated estates. There seem to be 
no instances where the trustee^s title is objected to, on the ground 
of his representing no creditor anterior to the deed ; and it can 
scarcely ever happen that there is a sequestration in which there 
is no such creditor. See as to the act 1621, p. 156. It is held 
that an interim factor may pursue in circumstances of emergency, 
(2 B. C. 209,) and his title will be the like certified extract. 

(293.) Cessio. — Where the bankrupt has obtained the 
benefit of cessio^ the title on which a reduction of .a pre- 
ference granted by him may proceed, will be an extract 
of the decree of cessio appointing the pursuer trustee, or 
a disposition omnium bonorum. 

6 & 7 Wm. IV. c. 56, § 16. 

(294.) The assignee under an English or Irish fiat of 
bankruptcy, may pursue, and his title will be a certificate 
of appointment under the seal of the court of bankruptcy, 
in the case of the former, and a certificate of appointment 
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under the hand and seal of a commissioner of bankruptcy 
in the case of the latter. 

1 & 2 Will. IV. c. 56, {}§ 25, 28, 29, applicable to England. 
Under the old system of granting a commission of bankruptcy, 
before the establishment of the court of bankruptcy, the title ivas 
an extract of the assignment of the commissioners. 6 Geo. IV. 
c. 16, §S 63, 95. The Irish provision will be found in 6 & 7 
Will. I V. c. 14, § 78. By that act, one commissioner only was 
appointed ; but another has been added by 7 Will. IV . and 1 
Vict. c. 48. 

(295.) An assignee, under the insolvent debtors' acts of 
England or Ireland, respectively, will have to produce, 
for his title, a certified copy of the order of the insolvent 
debtors' court, vesting the estate in him as a provisional 
assignee, or of his appointment as assignee. 

1 & 2 Vict. c. 110, § 46, applicable to England; 3 & 4 Vict, 
c. 107, § 34, applicable to Ireland. See, however, the title 
which may be acquired by an assignee of an insolvent, who does 
not pass through the insolvent debtors'* court, but who obtains 
relief under the statutes for the relief of insolvents not traders, or 
traders whose debts do not exceed <f 300. 5 & 6 Vict. c. 116, and 
7 & 8 Vict. c. 96. 

(296.) The pursuer must libel on a title prima faciei 
showing him or bis author to have been a creditor of the 
bankrupt. 

A retired bill was not a good title to an acceptor, who said lie 
had retired it, pursuing a reduction of a preference by a joint ac- 
ceptor. He would have to proceed, in the first instance, by action 
of relief and constitution. Bett v. Arnott & Macash, 27th June 
1828, 6 S. 1031. 

(297.) Where the bankrupt has arranged with his cre- 
ditors by a composition contract, according to the seques- 
tration act, he may pursue a reduction of a preference, 
though granted by himself, if he state it as objected to 
by him in his offer of composition, send notice to the 
creditor, and reserve the right in his composition contract. 

2 & 3 Vict. c. 41, § 119. This provision exceptionally sanc- 
tions such a reduction, by enacting that the bankrupt is not to 
be entitled to object to the security held by any creditor, unless 
he has stated his objection, and given notice as above. From 
this, with the state of the law under the old act, it is inferred 
that the new act, under these conditions, allows tho challensfe. 
Under the old act, it sf»ems to have been understood that tlie 

It 



2.58 NOTOUR BANKRUPTCY.— ACT 1696. B. III. 

debtor could make sncli a challeDge, if he resenred the right to do 
80 in his offer of composition, and due notice were sent to the cre- 
ditor affected. See Bryce & Graham v. Monteith, Bogle & Co. 
20th Feb. 1818, F. C. and the cases adduced and commented 
on, 2 B. C. 459. It may bo questioned whether it be essential 
to the bankrupts exercising such a right under the new act, that 
it be stipulated for by him in his offer, as above. But it has to be 
observed, that unless where, by special law or contract, the bank* 
rupt takes up the rii^hts of the trustee, he is, on being discharged, 
in the position in which he would have been, had there been no 
sequestration. The person entitled to challenge a deed under the 
act, is a prior creditor affected by it, but he is not in that position, 
nor does he represent one in that position. His taking up such 
a right would oe, indeed, an infringement of a general prmciple 
of law, that a man is not to profit by his own wrong. It will be 
seen in the case of Brown v. Bedwell, cited below, that the ^ranter 
of a deed could not reduce it under the other branch of tne act. 
It might be held, however, that the notice of objection required 
by the new act, is a virtual stipulation for the exercise of the 
right. The cautioner'^s agent, in drawing an offer of composition 
in such circumstances, should, nevertheless, not only state the ob- 
jection, but make the conveyance by the trustee of his right of 
objection to the bankrupt, a specific stipulation in the offer. 

(298.) Court of Session. — The action is competent only 
to the Court of Session, its proper form being an action 
of declarator, reduction, and repetition libelling the act. 
As such a preference is not null, but merely reducible, the 
challenge is incompetent by way of exception, or in the 
form of an ordinary action. 

Jafl'rav t?. Home, 14th Nov. 1828, 7 S. 11 ; Blincow's trustee 
r. Allan '& Co, 22d Jan. 1831, 9 S. 317 ; see 2 B.C. 210. In the 
case of Maxwell v. Drummond's trustees, 21st Jan. 1 823, 2 S. 130, 
where the sheriff had granted a decree to compel the bankrupt 
to sign a deed, a suspension was brought in the Court of Session, 
in which, inter aiia^ it was maintained that the g;round of the pro* 
ceedin^s was a deed '^ null on the act 1696. The bill was 
refused generally on the ground that the deed in question 
^^ appears to be a valid and legal deed."" A reduction afterwards 
brought of this deed was repelled, but the Second Division, on 
that occasion, did not hold the refusal of the bill by the First as 
res judicata of the validity of the deed — apparently because it 
had not been brought under challenge in the proper form. 

(299.) Unless a creditor will profit by the reduction, 
either by having some fund thrown open to his diligence, 
or otherwise, he has no interest to pursue. 



Ch. II. § 5. EFFECT OF REDUCTION. 259 

So found in Dixon, Langdale, & Co. v. Cowan, 2d Dec. 1 828, 
7 S. 132, where a bank bill having been remitted to brokers with 
special instructions to apply it in retiring a particular bill, 
and they, instead of so doing, credited it, and so employed it in 
reduction of their own balance. The holder of the bill intended 
to be retired, not challenging the transaction, it was held inept 
for the trustee in a sequestration to do so, as the creditors had no 
interest, it beins the same to them whether the brokers, or the 
creditor in the bill, ranked on the estate. 



SECT. 5. 
EFFECT OF THE REDUCTION. 

(300.) The effect of the reduction on the creditor's 
right under the deed, is to render it, in respect of the 
bankrupt estate, as if no such deed had ever existed. 

Mann v. Reid and others, 1st Dec. 1704, M. 1183. There was 
an attempt in this case to make the act the instrument of an 
equitable adjustment of the bankrupt's estate ; and it was alleged 
that the deed ^' neither was nor could be simply reduced, but 
only in so far as the defenders thereby got preference to the 
pursuer, which could only bring him in pari passu with them.'' 
But the deed was decerned to be null simpliciter^ and as the 
pursuer had done preferable diligence, the nolders of the deed 
had no remedy for their original debt. Where it is not counter- 
acted by sequestration or the other equalizing processes, the 
effect of the act will undoubtedly still be the same. See also 
Smith V. Taylor, July 1728, M. ] 189. 



(301.) A claim which the creditor may justly have 
acquired against a third party, in connexion with the 
transaction, is not affected where it takes nothing from 
the bankrupt estate. 

Low «. Bell, App. 12th June 1827, 2 W. S. 579 ; Low v. Dun- 
can, App. 12th June 1827, 2 W. & S. 584. Here the bankrupt 
had replaced dishonoured bills by indorsing the bill of a third 
party, to whom, in consideration of his acceptance, he made an 
alienation. It was held in the House of Lords that the holder 
of the bill not being a party to the alienation, was not bound 
to give up the bill, or precluded from recourse on it against the 
acceptor. 

(302.) Effect on Right given up. — The reduction clears 
away the attempted preference, and negatiyely places 
the creditor in his old situation. But it has no positive 
action in his favour ; and if there is any right which he 
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formerly possessed, and which he gave up on account of 
the preference, or allowed to lapse on account of his hav- 
ing obtained the preference, it will not be reconstructed 
in his favour by the reduction. 

Black r. Cuthbertson, 15th Dec. 1814, F. C, Here the deed 
>vas not reduced under the act, as it was not defended ; but the 
rights of parties were placed in the same position as if it had 
been reduced. The right given up by the creditor at the time 
when he got the reduciole preference, was a bill accepted by him- 
self and his son. In tlie action for restitution of it the son only 
appeared. Lord Meadowbank, (senior) Ordinary, in his inter* 
locutor, '^ Having considered this representation, where it seems 
to be argued that a reduction on the act 1696 implies an obliga- 
tion to replace the parties in statu quo^ as in a restitutio in inte- 
grum^ and that the pursuer is entitled to reduce his delivery of 
the bill, even quoaa William Cuthbertson'*s [the son'^s] interest 
in that delivery,^ dismissed the action. It does not follow, how- 
ever, that because the creditors^ previous security is not recon- 
structed b}*^ the reduction, that all right to it is destroyed. The 
right of the creditors to reduce is limited by the effect which the 

{reference may have in cutting down the fund for their payment, 
t would seem that if, had the old security not been given up for 
the new and reducible, it would have been effectual against the 
creditors, their interest in the reduction is limited to the differ^ 
ence ; and that, if they pursue a reduction, the creditor will be 
entitled to have his old security restored to him. On this point, 
however, there are no decisions, unless one which became final 
in the Outer House, as respects its bearing on this point, be held 
as a precedent. One who was a debtor to a bank on certain bills, 
indorsed to the bank, after he was made bankrupt, other bills, iu 
consideration of which his own were given un to him. A reduc- 
tion being raised, the bank brought a multiplepoindiu^, in which 
they claimed, in the event of decree of reduction passmg against 
them, inter cdia^ restitution of the bills they had delivered to the 
bankrupt. The Lord Ordinary found them entitled to the re- 
delivery.— Balfour t?. Miller, 18th June 1822, 1 S. 501. See 
this question critically discussed 2 B. C. 232-23S. It appears at 
all events, from the case of Black, that the interests ot a third 
party — a co-obligant in the security given up by the creditor — 
cannot be affected by any right which the creditor may have to 
the restoration of his security. 

(303.) If there be a valid alternative title by which 
the creditor may hold the subject of the reduced prefer- 
ence, the reduction will not affect it. Thus, where a 
draft in favour of a banker on a sum deposited in his 
bank, is reduced, the banker is not thereby deprived of 
any right in the shape of retention or otherwise, which he 
may have over the sum. 
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See the case of filincow'^s Trustees, referred to at large else- 
where, (p. 2] 2,) and as to this subject especially, the points which 
came before the court, 3d Dec. 1828, 12th June 1829, and 22d 
Jan. 1831, 9 S. 317. Here there being a question as to whether 
the payments of certain instalments of a bond to a bank were 
struck at, a cheque drawn for one of the instalments was reduced. 
The funds, however, on which the cheque so reduced was drawn, 
were in the hands of the bank ; and the interlocutor directed, 
^' that the said sums are to be replaced to the account-current 
between the parties, in the same way and manner as if the said 
order or cheque had never been granted.**^ The bankers then 
maintained that thev had a lien over the amount in security and 
payment of their debt. A new issue was then sent to a jury, to 
determine whether the funds were deposited in the due and ordi- 
nary course of trade, or for the purpose of creating an undue 
preference. After this verdict, however, it turned out that the 
original summons in the action did not embrace cash payments, 
of which a portion of the fund so deposited with the bank con-: 
sisted. To supply the defect, the pursuer raised a supplementary 
action, and moved that it should be conjoined ; but tne court dis- 
missed it with expenses, ^' reserving to the pursuer to bring a new 
action of reduction or repetition, if otherwise competent.^' It was 
contended, that the cheque being reduced, it was left open to the 
pursuers to claim the sum by a petitory conclusion in their sup- 
plementary summons ; but, as Lord Bal^ray remarked, ^^ The 
decree of the court in the first action merely reduced the cheque, 
so as to throw the money back from the bond account into the 
account -current between the bankrupt and the defenders. Every 
thing else was entire. The bills, or the cash in the account, re* 
main there in the hands of the defenders, who plead a lien over 
it, which you cannot overcome without the aid of a farther re* 
ductive conclusion.'*^ 

(304.) If an individual creditor pursue the reduction, 

he takes no advantage by it, beyond what accrues to those 

other creditors, whose means of making their claims good 

against the bankrupt estate are as far advanced, or who 

are, in virtue of any of the equalizing arrangen>ents, legally 

on a par with him. The effect of the reduction is merely 

to lay the subject of the preference open to the diligence 

of creditors. 

As posterior creditors are not entitled to take advantage of the 
act, (p. 255,) it might be presumed that they shoiila not be 
allowed to carry any advantage from a reduction at the instance 
of a prior creditor. There is no case, however, in which an at- 
tempt has been made to limit the operation of the reduction, 
which is always considered as a complete demolition of the pre- 
ference, opening up the fund to all claimants. Gases might be 
supposed in which the harshness of an arbitrary application of 
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this rule might open up the consideration how far it must beheld 
as absolute. Creditors have been arresting and poinding. They 
afterwards reduce the security of a creditor, who, trusting to its 
efficacy, has done no diligence. All the other property is, in the 
meantime, carried off by the arresters and poinders, with whom, 
as they are all within the four months after the bankruptcy, 
while he is not, he cannot compete. If it were a necessary element 
in the lawreducingpreferences, that the creditor should be couscioas 
of the approachin? bankruptcy of the debtor, and exhibit an in- 
tention to injure the other creditors, there would be more appear- 
ance of equity in a principle which would make his attempt in- 
jurious instead of beneficial to his interest. But, as elsewhere 
shown, and particularly in the opinion of the Lord Chancellor in 
Blincow's Trustees v. Allan & Co., 28th Aug. 1833, 7 W. and 
S. 57, it is the intention of the debtor, not that of the creditor, 
that is considered in a reduction ; and it would certainly be hard, 
that, by haying a preference put into his hands which, until it be 
reduced, may prevent him from having any ostensible debt on 
which he can do diligence, he should be deprived of his ordinary 
privileges as a creditor. 

The rights of a creditor holding a reducible preference, how- 
ever, as well as those of creditors posterior to the preference, 
constitute a branch of the law not yet adjusted either by legislation 
or decisions. Where there is no sequestration, yet a general 
bankruptcy. Professor Bell recommends the creditors to vest their 
rights in an assignee, so as to entitle them all to the benefit of 
the remedy. He continues, ^' It does not seem safe to trust to 
the success of a reduction raised by one or two creditors. It has 
been found, for example, that a creditor against whom a reduc- 
tion was raised was entitled to insist for an assignation from the pur- 
suer of his debt and diligence, in order that he might make effec- 
tual his relief against the debtor's other funds."" (2 B. C. 232.) 
The case in which this occurred, Mann v. Reid, 19th Dec. 1705, 
M. 3368, was a very peculiar one. The security in favour of the 
one creditor, and the diligence possessed by the other, were viewed 
as competing rights, and an analogy was drawn between the case 
and that of an mhibiter reducing a security to the prejudice of 
his inhibition. The principle which has, however, in later times 
regulated the application of the act — that of a simple reduction 
— seems to render any analogy with the right of an inhibiter, 
which extends only to the protection of his own diligence from 
being defeated by a voluntary deed, inapplicable. See above, 
p. 7i, and p. 269. 
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SECT. 6. 

SECURITIES FOR FUTURE DEBTS.— CASH 

CREDITS. 

(305.) The act 1696 enacts, that "any disposition or 
other right that shall be granted for hereafter, for relief 
or security of debts to be contracted for the future, shall 
be of no force as to any such debts that shall be found to 
be contracted after the sasine or infeftment following on 
the said disposition or right, but prejudice to the validity 
of the said disposition and right as to other points, as ac- 
cords.' 
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The intended application of this clauae appears to be where 
there is a security granted without any equivalent being given 
for it at the time by the other party. It does not appear that 
security for faithful discharge ot an office comes under the act. 
In such a case, the consideration for the security — the trust 
placed in the individual — is given at the moment. The act is 
intended to strike at cases where only one party — the debtor 
existing or contingent — is bound ; but, in tne case of faithful 
performance, there is a mutual contract from the commencement, 
see above, p. 148. Yet, it must be noticed that an opinion, bearing 
to be that of Lord President Campbell, but very vaguely reported, 
(M. 1238,) is to the effect, that " such a security [for faithful 
performance] would fall under the sanction of the act 1696.^^ A 
conveyance in real warrandice accompanying a sale of lands, 
though its eligibility is not only future, but contingent, appears 
to come under the same exemption from the act ; as the consi- 
deration for the security — the purchase of the lands supposed to 
run a certain risk of eviction — is brought into existence at the 
moment of the transaction. In the opinion above referred to, 
such a case is admitted as an exception. A security given to a 
cautioner, at the time of his coming under the obligation of cau- 
tionry, seems to be exempt for the same reason ; see as to the 
oneroeity of such a transaction reductions of preferences under 
the act 1621, — (p. 148.) As below stated, however, (par. 309,) 
if the cautionary obligation for which such security is given be 
for future advances, the security will be reducible. See the sub- 
ject critically discussed, 2 B. C. 235, and the discussion of the 
case of Stein^s Creditors «. Newnham Everett &; Co., 14th Nov. 
1789, M. 1158. 

(306.) What is immediate valtcef — To save a transac- 
tion from the operation of the act, it is not necessary that 
a sum equivalent to the value of the security should be 
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paid in cash. A bill, bond, or other docoment, which the 
creditors of the granter of the secnrity can attach, will be 
a sufficient consideration. The cases to which the act 
applies are those in which it is in the power of the holder 
of the security to give or to withhold the counterpart. 

Dempster «. Nevay, 17th Feb. 1750, M. 10290, where, 
according to Kilkerran, ^^ it was by all agreed, that, taking it as 
an absolute obligation for the «£^11,265 not advanced, that could 
have been affected by a creditor of Sir James'*s, it would hare 
been secured by the infeftment, no less than if it had been 
advanced at the date of the bond, nothing bein^ more ordinary 
than to make up a part of a sum by a bill or bond for a balance. 
But, on the other hand, suppose it not to have been such an obli- 
gation as was affectable by a creditor, but an obligation pendant 
upon the will of Sir James, whether he would require the money 
or not, as, at pronouncing the last interlocutor, the majority of 
the court understood it, there was as little doubt but what the 
last was the just judgment ;^ viz., a judgment a^inst the bond, so 
far as it did not represent money advanced at tne moment, or in 
80 Esir as the security given in exchange for it *^ did not consti- 
tute a debt,"" and was so situated, ^* that no action of debt could 
lie upon^ it, ** but only an action to create a debt, or to lend 
money .^' As remarked by Kilkerran, it is ordinary to make up 
'* a/Mi/f of a sum by a bill or bond i" but undoubtedly the same 
rule would apply where the whole consideration for the security 
is so constituted. In Maxwell v. Drummond^s Trustees, 2d July 
1825, 4 S. 137, the whole of the debts which the security was 
found capable of covering, consisted of certain sums in which the 
grantee was bound to the granter ^' by bills or otherwise.^^ See 
also Bank of Scotland v. Bank of England, 1st March 1781, 
M. 14,121. 

(307.) Where it is the intention of the parties to ex- 
change the security for a present advance, any delay in 
the paying of the money, bringing it beyond the date of 
the infeftment, will not bring it within the act. 

Dunbar'^s Creditors r. Abercromby, 30th July 1789, M. 1156. 
Here, the circumstance that the security was not intended to be 
for a future debt, was palpably indicated by its not being 
delivered up to the grantee till the whole sum was paid, althongli 
in the meantime infeftment had been taken. In Fulton r. Lead, 
8th July 1825, and 22d June 1826, 4 S. 156 and 74fO, where the 
security was supported, though a part of the money was unpaid 
at the date of tne sasine, it had been agreed that the sum should 
remain in the lender^s hands till a search of encumbrances was 
produced, and the recorded sasine delivered to him, an obligation 
tor the payment of the money when that condition should be fal- 
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filled being granted in the meantimeu The rule in this case seems, 
indeed, to be the precise converse of that applicable to the com- 

? lotion of securities, under the other clause of the act (p. 24fl .) 
n the one case, when there is a delay in completing the security, 
and in the other, when there is a delay in aavancing the money, 
the transaction is not struck at if it was merely the completion 
of a present bargain. 

(308.) The granter of a deed cannot defend himself 
against an action for implement of it, on the plea that the 
deed is null under this branch of the act. 

Brown v. Bedwell, 3d Dec. 1830, 9 S. 136. See Maxwell «. 
Drummond's Trustees, 2Ist Jan. 1823, 2 S. 130. It may be 
inferred that the granter of the deed has no title to pursue a 
reduction. The act is for the benefit of creditors, and pleadable 
solely by them. 

(309.) If, instead of being arranged by a direct heritable 
security, a transaction which would in that case come 
within the act be managed by the intervention of a 
cautioner, who receives an heritable security, the security 
is struck at. 

So found in Brough"'s Creditors «. Selby, 2d March 1791, M. 
1159; Geddes «. Smith's Creditors, 1st Dec. 1810, F. C, M. 
8yn. 75, which were both cases of security for cash credits, 
occurring before provision was made for sanctioning such a 
security. 

(310.) All absolute disposition is not affected by the 
act, and it has thus been settled, that when any of the 
transactions against which it was levelled, is accom- 
plished by such a disposition, converted into a redeemable 
security by a back-bond from the disponee, it cannot be 
touched. 

Riddel «. Niblie's Creditors, 16th Feb. 1782, M, 1154; 
Drummonds v. Campbell, 2d March, 1791, BelPs Cases, 54. 

(311.) Cash Credits. — By an exceptional provision in 
a later statute, a real security and infeftment may be 
given " in security of any sums paid or balances arising, 
or which may arise, upon cash accounts or credits.** 
Such a security may also be validly given to any person 
becoming cautioner on such cash-account or credit. It is 
a condition of the security, that "the principal and 
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interest which may become due upon the said cash- 
accounts or credits, shall be limited to a certain definite 
sum, to be specified in the security ; the said definite sum 
not exceeding the amount of the principal sum, and three 
years' interest thereon, at the rate of five per cent/' 

54 Geo. III. c. 137, § 14. For a critical inquiry into the 
practical meaning of this clause of the old sequestration act, 
particularly as to the question whether it will cover advances of 
merchandise on the credit of a previous security, see BelPs Com- 
mentaries, II. 240-242. The meaning of the terms limiting the 
amount covered by the security, would seem to be this, — The 
utmost sum to which the drafts of the holder of the credit will be 
honoured bein? specified, the security may be made to cover that 
amount, and three years^ interest on it. 



BOOK IV. 



MERCANTILE SEQUESTRATION, 



CHAPTER I. 



PERSONS WHOSE ESTATES ARE LIABLE TO BE 

SEQUESTRATED. 

SECT. L TRADING PEBSONS. 

(312.) The persons of whose estates sequestration may 
be awarded, are classified as follows : — " Any debtor sub- 
ject to the laws of Scotland, who is or has been a mer- 
chant, trader, manufacturer, banker, broker, warehouse- 
man, wharfinger, underwriter, artificer, packer, builder, 
carpenter, shipwright, innkeeper, hotel keeper, stable 
keeper, coach contractor, cattle dealer, grain dealer, coal 
dealer, fish dealer, lime burner, dyer, printer, bleacher, 
fuller, calenderer, and generally the estates of any debtor 
subject as aforesaid who seeks or has sought his living, or 
a material part thereof, for himself, or in partnership with 
another, or as agent or factor for others, by using the 
trade of merchandise by way of bargain, exchange, barter, 
commission, or consignment, or by buying and selling, or 
by buying and letting for hire, or by the workmanship or 
manufacture of goods or commodities." 

2d and 3d Vict. c. 41, § 5. This description is much more 
specific than that of the old act, which simply included " any 
person, being a merchant or trader in Scotland, in gross or by 
retail, or a banker, broker, or underwriter, or a manufacturer or 
artificer, and in general any person who, either for himself, or 
as agent or factor for others, seeks his living by baying and 
sellin?, or by the workmanship of goods or commodities, or by 
any oT the foregoing occupations, or holds a share in any such 
undertaking.'^ 54 Geo. III. c. 137, § 15. A comparison of tb« 
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above with the enumeration of the species of traders liable to the 
bankrupt law of England, will show that the description in the 
Scottish law has been widened with a view to make it include the 
same classes of persons who are liable under the Englbh law. 

^^ AH bankers, brokers, and persons using the trade or profession 
of a scrivener, receiving other menu's moneys or estates into their 
trust or custody, and persons insuring ships or their freight, or other 
matters, against perils of the sea, warehousemen, wharfingers, 
packers, builders, carpenters, shipwrights, victuallers, keepers of 
inns, taverns, hotels, or coffee-houses, dyers, printers, bleachers, 
fullers, calenderers, cattle or sheep salesmen, and all persons 
using the trade of merchandise, by way of bargaining, exchano;e, 
bartering, commission, consignment, or otherwise, in gross or by 
retail ; and all persons who, either for themselves, or as agents or 
factors for others, seek their living by buyiug and seUins, or 
by buying and letting for hire, or by the workmanship of goods or 
commodities.''^ 6 Geo. IV. c. 16, § 2. 

An addition was made to this list by 5 & 6 Vict. c. 122, § 10, 
viz. ^^ Liverv stable keepers, coach-proprietors, carriers, ship- 
owners, auctioneers, apothecaries, market-gardeners, cow-keepers, 
brick makers, alum makers, lime burners, and millers.'" 

In comparing the two descriptions together, (viz. that of the 
new Scottish act with that of the English act,) some differences 
will be found, arising out of parallel diversities in the com- 
mercial practices and nomenclatures of the two countries. The 
English definition includes ^^a scrivener,^ who is defined as ^^a 
person intrusted with the money of his employer, to lay it out 
for him as occasion offers.^^ (Smithes Mercantile Law, 522. See 
Adams v. Malkin, 3 Camp. 534, where an ordinary practising 
attorney was found not witnin the definition. Hamson «. Har- 
rison, 2 Esp. 555 ; Hutchinson v. Gascoigne, 1 Holt, 507.) The 
scrivener'^s operations resemble those of the broker, with this dif- 
ference, that the latter deals solely in convertible public stock, 
while the former deals in investments in real property, or any 
other kind of security. In Scotland the banking system, which, 
by the allowance of a moderate interest, reduces tne temptation 
to find other investments, renders the transactions which consti- 
tute the money scrivener^'s business less common than in England ; 
while, as the lender^'s money is generally left in the bank till the 
security is ready, it makes the same class of transactions, so hr 
as they are followed, be accompanied with less risk. The law 
ascent generally acts the part of the money scrivener in Scotland. 
The history of the practice of sequestration shows, that when 
such a person conducts money transactions on a large scale, there 
is a great desire felt by his creditors to set the machinery of the 
sequestration system adapted to the realization and distribution, 
of his estate, through some collateral occupation which may bring 
him within the class of traders mentioned bv the act. A law- 
agent, however, is not within the act, nor will the conducting of 
transactions like those of an English money scrivener bring him 
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within it. It may be a question) however, how far a slight 
yariation in the style of business conducted by him, may bring a 
Iaw>agent under the definition of a broker. Thus, in the case of 
Fraser^s sequestration, 20th Dec. 1828, 7 S. 217, among other 
&cts stated, and on which the Court awarded sequestration, 
" after expressing great doubts,^ was, ^^ that he had acted as a 
commission agent in his private capacity, having been in the 
practice of raising mone^ for third parties by negotiating bills, on 
which he charged commission, and oy which he gained a consider- 
able part of his livelihood.'^ 

Among the persons to be found in the Scottish and not in the 
English enumeration, are coal dealers. The decisions under the 
old act brought this class, as well as lime burners, within the law, 
(see the cases referred to in 2 B. 0. 313.) At first there was a 
distinction taken between those operations, such as lime burning, 
by which a new substance is produced, through some manufac- 
turing or chemical process, out of the raw material taken from 
the earth, and those other processes, such as coal mining, in 
which there is no change made in the nature of the commodity. 
Thus, in Stewart v. Greig, 15th Feb. 1812, (F. C, M. Svn, 95,) 
where one applied for sequestration, on the ground that he dealt 
in coal, which he raised from his land and sold, *^ doubts were 
entertained by the court whether he could be sequestrated any 
more than tenants of land who sold their crop, who were 
especially excepted by the act of Parliament. Stewart then con- 
descended further, that he likewise raised limestone, which he 
burned with the coal, and sold in the state of manufactured lime.^^ 
" Lord Gillies considered the process of burning lime, by which 
both the coal and limestone were changed, and a new substance 
difierent from either to be produced, to be distinctly entitled to 
the denomination of a manufacture.'*'' In conformity, however, 
with the purposes for which the bankrupt laws are established, the 
distinction came to be drawn, not in relation to the nature of the 
commodity produced, but to the method of transacting business ; 
and it came to be fixed, that one who invests capital in any kind 
of mining operation is as much a suitable subject of sequestration 
as any merchant or manufacturer. In England, though, as 
already stated, neither of the above classes of persons was included 
in the Bankrupt Act of 6 Geo. IV., a series of decisions settled 
that they come within it when they are really traders. Thus 
it was found that the making of bricks, the raising minerals, the 
manufacture of lime, &c., when the purpose is to employ the 
produce of the soil, for the benefit of the producer, or of his 
tenants, &c., does not bring a man within the act ; but that, when 
any of these occupations is followed as a substantive and inde- 
pendent trade, it will bring its follower within the act. JEx parte 
Gallimore, 2 Rose, 424 ; Paul e. Dowling, 1 M. & M- 263 ; Heane 
«. Rogers, 9 B. & C. 578 ; ex parte Burgess, 2 Olyn. & J. 
183 ; Newton v. Newton, Cooke'^s, B. L. 71 ; eo? parte* BAdse^ 1 
Rose, 316; ex parte Gardner, 1 Rose, 377; ex parte Q\\n)s, 2 
Rose, 38. 
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In England there are inclnded ^* persons insnring ships, or their 
freight, or other matters, against perils of the sea/^ and in Scot* 
land the same class of persons is indicated by the word, ^^ under- 
writer,^^ which includes partners in fire and life insurance 
companies, whether mere holders of stock or managing partners. 
Pateraon v. Marquis of Huntly, 12th Nov. 1839, 1 D. 1. 



(313.) Illustrations of particular terms in the enumeration. 

Banker, — It has been held that the agent of a chartered bank 
cannot be sequestrated as " a banker.^^ Kellie «. Crawford, 13th 
Nov. 1821, 1 S. 127; under the old act, where the word banker 
occurs in the same manner as in the new. The person was agent 
for the Bank of Scotland. 

Broker. — Under this term, pawnbrokers and shipbrokers have 
been included in England. (Smithes Mercantile Law, 522.) 

Innkeeper. — Under this term in England there was found in* 
eluded a lodging-house keeper who sold her guests food for profit. 
Smith f?. Scott, 9 Bingh. 14. 

Cattle Dealer. — Grain Dealer. — The special exception in the 
act, mentioned below, par. 316, limits these terms to persons who 
are in the commercial sense of the term buyers and sellers. 

Buying and Letting for hire, — It is supposed that these words 
may bring shipowners within the act, though they are not specially 
enumerated, (Bell on the Recent Statutes, 131.) Under the old 
act, where there is no reference to letting on hire, one was seques- 
trated, on the court '^ being satisfied that he was a shipowner, 
and had been engaged in fishing adventures in Scotland.*^ 
M'Craken t. Brown, 11th July 1822, 1 S. 559. Shipowners 
are included in the English enumeration as above. 

Horse Dealer. — ^Although this class of trader is not particularly 
stated, there is no doubt that it comes under the general term of 
seeking a living " bv buying and selling.'" Under the old act se- 
questration having been awarded against a horse dealer was recall- 
ed, because he had no license. — Ogilvie v. Robertson, 29th May 
1824!, 3 S. 86. It has been decided in England, however, that 
the illegality of the trade will not take tne trader out of the 
statute. See ex parte Meymot, 1 Atk. 196 ; Cobb v. S^'^monds, 
5 B. & A. 516. In Wright v. Bird, ] Price, 20, and ex parte 
Oibbs, 2 Rose, 38, it was so decided as to a horse dealer without 
license. 

Dealing not to be an incidental transaction. — It is a requisite of 
a person coming within any one of the specific definitions of the 
act, that he carry on the trade there mentioned as a dealer, pre- 
pared in general to serve all customers ; and that it be not a mere 
adjunct to enable him to carry on a business of a different nature, 
e.g. where a farmer, as above, burns lime for his own use; or an inci- 
dental act, as where a person has bought too much of a commodity, 
and sells part of it, or where an executor disposing of a testator^s 
stock, buys other ingredients to mix with it and make it market- 
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able. See for Euglish cases of mere incidental trading, Montague 
and Ayrton^s Law of Bankruptcy, p. 5, et seq. 

(314.) Difference between particular enumeration of 
trades and general classes. — Between the classes of persons 
whose specific pursuits are given in the enumerated list, 
and those who are subsequently described in the general 
clause applicable to one who seeks his living for himself, 
or as an agent or factor, *'by using the trade of mer- 
chandise, by way of bargain, exchange, barter, commis- 
sion, or consignment," &c. a distinction has been esta- 
blished. In the former class of cases, when the bankrupt 
comes within the definition, by embarking as a shareholder 
in any of the adventures enumerated, he may be seques- 
trated, however disproportionate his interest in it may 
be to his other pecuniary transactions. Under the general 
clause, no one comes within the act, unless he " seeks or 
has sought his living, or a material part thereof, for him- 
self, or in partnership with another," by the adventure. 

This distinction was brought out in the case of Paterson v. 
Marquis of Huntly, 12th Nov. 1839, 1 D. 1. Here the Marquis 
was sequestrated as a banker and underwriter. The shares m a 
banking and an insurance company which brought him within this 
description, were, together, not equal to ^400, — being about 
£'61b worth of bank stock, and <f 15 worth of insurance stock. 
The petitioning creditor, — the manager of the North of Scotland 
Banking Company, in which the shares were held, was himself a 
creditor to the extent of ^10,000, and the total claims exceeded 
half a million. This decision is undoubtedly sufficient to make 
out that the Qualification of seeking his livelihood, or a material 
part thereof, aoes not refer to the mdividuals coming under the 
specific catalogue in the clause. It could not be said that the 
Marquis of Huntly was seeking a material part of his livelihood 
by investing £\b\VL an insurance office. At the same time, it 
is to be regretted that in the pleadings, and the opinions delivered 
in this case, the distinction was not brought more fully out. 
Lord Oillies merely remarked, — "It is true that in the new 
bankrupt act, after enumerating many distinct classes of men, 
including bankers and underwriters, who shall be liable to seques- 
tration, there is also a very general provision added as to tnose 
who seek their * living, or a material part thereof,^ by buying 
and selling, &c. But I apprehend that the qualification of thus 
seeking one^s living, or a material part thereof, is meant to reach 
only the very general provision in which it is incorporated, and is 
not meant to go back to the earlier part of the section. I do not 
think that the words were meant to exclude any banker or undcr- 
writer, &c. from the benefit of the act, hut were intondedto defimbe 
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what persons, not holding any of the specifiic designations pre- 
TioQsIy given, but bein^ mere buyers and sellers, &c. of one kind 
or other, should be held truly to fall within the act.^ And Lord 
Mackenzie in concurring, said, ^^ The statute expressly specifies 
certain classes of persons to whom it is to reach, and then adds a 
very general clause respecting those who use the trade of mer- 
chandise, by way of bargain, &c. buying and selling, &c. It ap- 
pears to have been thought, that as every body does buy and sell 
to some extent, the sweep of this clause would be universal, unless 
some qualification were engrafted on it for the purpose of limit- 
ing and defining it. And, accordingly, the words were inserted, 
requiring that the persons falling under this general clause, and 
not belonging to any of the classes first enumerated, should be 
persons making, [more strictly seeking to make,] their living, or 
a material part thereof, in one of the modes comprehended in that 
very general clause.*^ 

^he distinction here created, if followed out in the application 
of the act, will doubless render it free from some of the ambigui- 
ties of the old act. After an enumeration of special professions, 
much more limited than that in the new act, there was there the 
general clause, " and in general any person who, either for himself, 
or as agent or factor for others, seeks his living by buying and 
sellin2[, or by the workmanship of goods or commodities, or by 
any of the foregoing occupations, or holds a share in any such 
undertaking.**^ Here the two qualifications of seeking a living, 
and of holding a share, are not disjunctive from, but conjunctive 
with, the whole clause defining the classes of persons liable to be 
sequestrated; and it was thus rendered very difficult to assign 
what amount of trading was necessary. The qualification of 
gaining a living, seemed to imply that the debtor nad a material 
part 01 )iis fortunes involved in the adventure on which he is se- 
questrated. That about holding " a share in any such under- 
taking,^^ seemed to imply that where it was a partnership, or joint 
stock matter, any interest in it, however small, would suffice. 
According to the existing act, however, it seems to be the law, 
that persons to whom certain denominations are applicable, come 
within the act, however little business they may transact in that 
capacity; and that the other commercial classes only come witliin 
it if their business holds a prominent position in their avowed 
means of living. The application of this distinction will necee* 
sarily have the effect of excluding from the operation of sequstr&- 
tion those traders who do not come within the specific catalogue, 
unless they have an interest, — considerable in proportion to their 
means, embarked in the trade. Joint stock companies of ship- 
owners are of common occurrence, and such concerns have many 
points of resemblance to a joint stock insurance company. As a 
shipowner, however, can only come in under the general clause, 
by a strict interpretation of the above distinction, it must appear 
that the debtor ^^ has been seeking his living, or a material part 
thereof,^^ as a shipowner, before he can be sequestrated. The same 
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doctriue would extend to the holder of stock in a railway coui- 
pany> (if there be any one which is not constituted by statute,) or 
in a canal, or other conveyance company. 

Where the necessary qualifications attach, it will not affect the 
debtor'^s liability to sequestration,that his nominal profession, or 
his position in society, are such as to exclude the notion of his 
wishing to hold himself out as a person who has embarked in the 
adventure in connexion with wnich sequestration is awarded. 
In the case above noticed, the bankrupt was a marquis. Under 
the old act, a clergyman was sequestrated as *^ a printer, publisher, 
and stationer.''— A. B. petitioner, 26th Nov. 1823, 2 S. D. 526. 
And a similar principle would rule under the new act, provided 
the debtor answered tne requisition of seeking to make a material 
part of his living by such a profession. See Lugton «. MoUe, 
31st May 1831, 9 S. 947; Fraser, 29th Dec. 1828, 7 S. 
217; Cook «. Cuthiirs Trustees, 21st Feb. 1829, 7 S. 452. 
By the old act, ^* common labourers or workmen for hire,'' were 
specially excluded. — See the exclusion enforced in a case where the 
debtor was an operative weaver, sometimes weaving his own web, 
and employing' at least one assistant, Rodger^. Kay, 23d Jan. 1834, 
12 S. 317. There is no such exclusion in the new act. Un- 
der the general clause, the qualification of seeking a material part 
of the living by a mercantile profession would exclude such a per* 
son ; but if he held any stocK which would bring him within the 
particular list, it would be difficult to find a reason for refusing 
sequestration. 

(315.) Concerted qualification. — A person who coUu- 
sively obtains shares in a company, with money advanced, 
that he may thus qualify himself to apply for sequestra- 
tion, will not thereby bring himself within the class of 
persons whose estates may be sequestrated. 

Camook, Brown & Co. v, Rainsford, 20th Dec. 1833, 12 S. 
264, under the old act. Such a case must stand on the ciroum* 
stances. In this instance, one of the concurring creditors had ad- 
vanced money to enable the bankrupt to purchase trifling shares 
in two joint-stock companies, and he immediately afterwards 

Cetitioned for sequestration. If he had not himself petitioned, 
ut had left the application to be made by his creditors, the same 
principle would, of course, have been acted on. 

(316.) By a series of special exceptions, it is not com- 
petent to sequestrate any person ^' as a holder of stock in 
any of the public or national funds, or of India stock, or 
as a partner in any company incorporated or established 
by act of parliament, or by charter ; or as a landholder 
or farmer, unless such landholder or fanner be bond fide 
a dealer in cattle, not the produce of, nor grazed nor 

s 
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worked on his farm; or unless he be a dealer in grain, 
not the produce thereof." 

The exclusion, as applicable to an incorporated company, will 
not necessarily extena to one constituted by royal letters patent, 
in -virtue of the 7 W. IV. & 1 Vict. c. 73, although the circum- 
stance, owing to which the exclusion is created, — ^the limitation 
of responsibility, — ^may be a feature of the company. The clause 
while excluding the awarding of sequestration agunst the estate 
of any individual, in any of the enumerated capacities, does not 
preclude his being sequestrated in some other capacity. That 

Eortion which refers to landholders and fanners would, therefore, 
aye been more clearly expressed if it had borne that nothing in 
the act was to prevent a landholder or farmer from being seques- 
trated €u a cattle dealer or grain dealer. The agent preparinfi^ a 
petition for sequestration, in such a case, will avoid confusion oy 
simply stating the capacity which brings the debtor within the 
class of persons, in the general specific list of traders who may 
be sequestrated, instead of using this part of the section, and 
calling the individual ^* a farmer,^^ who is ^' band fide dealer in 
cattle not the produce of, nor grazed nor worked on his farm,^ &e. 
Under the old act a drover, cattle dealer, and sheep dealer, 
who offered to prove that, while he paid rents to the amount of 
jP2650, he carried on a separate trade in sheep and cattle to 
the extent of ^3000, was found not to come within the requisites. 
Grieve, 4th Feb. 1817, F. C. 

(317.) Where Debtor applies. — In the case where the 
debtor consents and applies for sequestration, with the 
statutory concurrence, the only requisite besides that of 
his coming within one of the classes of traders above set 
forth is, that he be personally " subject to the laws of 
Scotland." It is not necessary that he should have been 
made bankrupt, or that he has had a domicile in Scot- 
land, or that his business has been conducted in Scotland. 

Act, § 5. In Hunter «. Gardner, 3d Feb. 1831, 9 S. 383, a 
sequestration which had been awarded against a debtor on his 
petition, as an insurance broker, was recalled, because the insur- 
ance office with which he was connected was an English one. 
This would not, it may be presumed, be an objection under tho 
present act. 

(318.) Where the debtor does not consent it is neces- 
sary, 1. That he has been made notour bankrupt ; or has 
retired to the sanctuary, and remained there for sixty 
days, either continuously or not, within the space of twelre 
months ; 2. That he has followed the business which 
brings him within the class of traders liable to seques- 
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tration within Scotland ; and, 3. That he *' have also, 
within a year before the date of presenting the petition 
for sequestration, resided or had a dwelling-house or place 
of business in Scotland." 

Act, §§ 5, 7. In Plock & Logan f>. Wallace, 16th Dec. 1841, 
4 D. 271, an attempt was made to set up the rule that, bj the 
meaning of sect. 7, a person who had retired for sixty days to the 
sanctuary might be sequestrated although he had not resided or 
had a dwelling-house or place of business in Scotland within the 
year. The court, however, found that the residence in the 
sanctuary was only an equivalent to notour bankruptcy, and 
that it only operated in conjunction with the other two requisites. 
See next par. 

It is, as already stated, no objection that the diligence on which 
the bankruptcy is founded is under judicial discussion, as by the 
validity of the ground of debt being appealed. Scot 9. Ker, App. 
9th Dec. 1830, 4 W. & S. 441 ; see above, p. 202. 

(319.) Trader who has given up Bminess. — It is not 
laid down in the act, or fixed by a course of decisions, 
whether any lapse of time intervening between the bank- 
rupt's giving up trade and the application for sequestra- 
tion, will render the application inept. It has, however, 
been decided under the old act, 1st, That the lapse of ten 
years from the time when the debtor ceased to trade will 
not exempt him from sequestration on debts which were 
subsisting during the time when he traded ; and, 2d, That 
a debtor cannot be sequestrated on debts incurred after 
he has ceased to be a trader. 

Grant v. Baillie, 20th May 1830, 8S. 778 ; Ogilvie & Co. 
«. Simpson, 4th March 1887, 15 S. 746. In the case of Grant, 
sequestration was awarded where the only act of trading on the 
part of the debtor was his having opened a spirit shop in 1 819, 
and continued it for a year. The debt on which the petition was 
founded was not connected with the trading, and was of older 
date. The defender averred that every debt contracted in rela- 
tion to his trading was paid on his giving it up. This was not 
admitted ; but in its bearing on the law, it was in the same posi- 
tion as if it had been so, for it was not considered a relative 
subject of inquiry. The decision was affirmed on appeal, after the 
opinion of the English judges was taken as to the law of England 
in the like cases, 25th June 1832, 6 W. & S. 40. See the case of 
Low, 8th July 1815, stated in 18 F. C. p. 182, n. where the 
debtor had given up trading for nine years. In the case of Ogilvie, 
the trading had been given up for upwards of sixteen years. 
The debts of the concern were paid up at its termination, but 
with borrowed money ; and the bankrupt, in having taken the 
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benefit ot csuio in 1836, admitted that the debt so contracted in 
consequence of his unsuccessful trading speculation continued to 
press on him. In refusing sequestration, a clear distinction was 
taken on the bench between debts which had subsisted during 
the trading, and those which, though they might be occasioned 
by it, were of later date. Lord Mackenzie observed, ^^ If a man 
finds himself en^ged in an unprofitable trade, and has a friend 
willing to lend him a sum of money to pay off all his trading 
debts, and if he ^ves up trade, and pays all the trading debts 
with that money, I think he ceases to be liable to sequestration* 
His trade is at an end : his debts incurred in trade are at an 
end : and the only debt remaining is that which he contracted 
towards his friend, after he had ceased to carry on trade.^ It 
will be obseryed, howeyer, with reference to precedents under the 
old act, that the present act includes, not only persons who are^ 
but persons who nave been traders, &c. ; and thus it may be held, 
that, by the terms of the act, the period during which Uie person 
has ceased to conduct business cannot be considered. 

(320.) Partnership. — Sequestration may be awarded 
of the estate of a company trading in any of the forms 
which will bring an indiyidual within the operation of 
the act. 

Act, § 6. In the case of a trading company there is, of course, no 
room for the application of the distinction between those methods 
of trading in wnich any amount of interest is sufficient to autho- 
rize sequestration, and those others where a material part of the 
liying is sought by the trade. The circumstance that the opera- 
tions of a company bring it within any one of either the parti- 
cular or the general denominations, must be sufficient. Difficulties 
might, howeyer, arise in cases where the main profession of the com- 
pany is not of a trading character, while it has transacted business 
m one of the capacities stated in the act. If a firm of writers to 
the signet hold stock in an unchartered bank or insurance office, 
is it to be doubted that the firm could be sequestrated as bankers 
or underwriters ! Suppose, howeyer, that it transacted business 
in one of those general departments in which the qualification of 
seeking a living or a material part thereof is essential — ^would it 
then be necessary to show that the members of the firm sought 
their living or a material part thereof by the business in relation 
to which sequestration is sought against them ! 

(321.) If the company do not consent to the applica- 
tion, it is necessary, Ist, That a partner has been rendered 
notour bankrupt for a company debt ; 2d, That the com- 
pany has carried on business in Scotland in the occupa- 
tion that brings it within the act ; and, 3d, That within 
a year before the date of presenting the petition, either 
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a partner has resided or had a dwelling-house, or the com- 
pany has had a place of business, in Scotland. 

Act, § 6. These are not statutory requisites where the company 
consents, being attached solely to that clause of the section which 
applies to companies not consenting. The third qualification is 
not expressed in a manner to make the period '^ within a year ''^ 
applicable as well to the company having a place of business in 
ocotland, as to a partner residmg there, the words being, '^ and 
a partner have, within a year before the date of presenting the 
petition for sequestration, resided or had a dwelling-house, or 
the company have had a place of business, in Scotland. ^ It would 
have been clearer had it been — ^^ and within a year before the date 
of presenting the petition for sequestration, a partner have resided 
or nad a dwelling-house, or the company have had a place of busi- 
ness, in Scotland.^ The context, however, clearly shows that 
the qualification of being within the year was intended to apply 
to both alternatives. 



SECT. 2. 
ESTATES OF PERSONS DECEASED. 

(322.) The estate of a debtor who has died may be 
sequestrated, whether he was a trader or not, if at the 
time of his death he " resided or had a dwelling-house, or 
carried on business in Scotland, and was, at that time, 
owner of heritable or moveable estates in Scotland." 

Act, § 4. 

(323.) Sequestration may be awarded immediately 
after death, — Ist, If the deceased had granted a mandate 
to apply for sequestration ; 2d, If he was, at the time of 
his death, notour bankrupt ; 3d, If he had remained in 
sanctuary for sixty days, either continuously or not, 
within the space of twelve months immediately preceding 
his death ; or, 4th, If " his successors shall concur in the 
petition, or renounce the succession." In all other cases, 
six months must have elapsed between the debtor's de- 
cease and the awarding of the sequestration. 

Act, § 4. See below as to other precautions relative to the 
form of procedure, applicable to those cases where sequestration 
cannot be awarded immediately on decease, p. 293. 

(324.) It has been found that, in the strict interpreta- 
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tion of the statute which includes in general terms ** any 
deceased debtor," sequestration must be awarded where 
the statutory requisites have been fulfilled, though the 
debtor had died before the passing of the act. 

So found in two cases both decided on the same day. — Mac- 
donald v. Auld, &c. and NewalFs Trustees v. Aitchison, I3th 
June 1840, 2 D. 1104, and 1108. In the former case the debtor 
had died in 1836, and the estate had been under the management 
of an executor creditor confirmed. In the other case, the debtor 
had died in 1822, and the'estate had in the meantime been under 
trustees appointed by the deceased^s settlement, and subsequently 
under the management of a judicial factor. Part of the estate 
was in England, and on that part the judicial &ctor had been ap- 
pointed trustee by the Court of Chancery. In both cases tne 
court considered tnat the terms of the statute took the question 
out of their discretion ; nor was it considered that the expression 
in the fifteenth section, which requires the Lord Ordinary, in the 
case of a deceased debtor, to ^' issue the other orders, as herein 
before provided in the case of any other debtor, in so fiur as cir- 
cumstances will permit,*" save any right to the court to allow 
circumstances to influence the question of the granting or with- 
holding. 

(325.) It is not necessary in a petition that the estates 
of a deceased debtor shall be sequestrated, presented after 
six months have elapsed from the date of his decease, to 
show, or to allege that he was insolvent. It is suflScient 
that the applicant makes aflidavit to, and produces 
vouchers of a debt of the statutory amount. 

Waddell v. Waddells, 21st Jan. 1841, 3 D. 411. It was here 
objected, that the whole tone and tenor of the statute indicated 
that it was intended to apply only to insolvent estates, but it was 
considered, 1st, That the terms of the act were peremptory, in 
their relation to the estate of any deceased debtor, and 2d, That 
by drawing a distinction between the method of awarding where 
the debtor had been bankrupt or in the sanctuary, and the method 
applicable to other cases, solvent estates were distinctly included 
in the latter class. The present case was a claim by a widow, 
against the estate of her deceased father-in-law, who had been a 
party to her marriage contract. The debt was disputed, but this 
objection was repelled without any discussion. It thus appears, 
that whoever has ikjus erediti against the estate of any person 
deceased, may, if his claim be not satisfied, bring the whole 
estate under the operation of the machinery for judicial realisation 
and distribution, which is provided by the seauestration act. 
A person who has a mere spes mM^e^wtontV would ot course have no 
right to petition for sequestration in such a case, for the petition 
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must be by ** one or more creditors,'* But wherever a family 
provision is of the nature of AJtu crediti^ there seems to be little 
doubt that a sequestration may be resorted to, as a means of ad- 
justing the rights of parties. That it is reducible under the act 
1621 or otherwise, would be no valid objection to the ground of 
debt of a petitioning creditor. In cases of difficulty, a sequestra- 
tion might thus be made the means of completing a title. 



CHAPTER II. 

APPLICATION, AWARDING, AND RECALL. 

SECT. 1. THE PETITIONING CREDITOR'S QUALIFICATION. 

(826.) The creditors who may apply for the sequestra- 
tion of an individual or compai^y, or who may effectually 
give their concurrence to an application, are those who 
have pecuniary claims, either liquid or illiquid, provided 
they be not contingent The petition or concurrence may 
be by any one creditor whose debt is not less than £50 ; 
by any two whose united debts amount to not less than 
£70, or by any three whose united debts amount to not 
less than £100. 

Act, § 8. The special admission of a creditor on a future debt, is 
a feature of the late act. In the interpretation of the old act, 
however, it became a fixed principle that such a creditor might 
petition or concur. 2 B. C. 320. As to the difference between 
future and contingent debts, see below, as to Qualifications to 
vote, &c. By 6 & 6 Vict. c. 122, § 9, the qualincations of peti- 
tioning and concurring creditors in England are reduced to the 
same amount at which they are as above fixed for Scotland. 

It seems to be an undisputed principle, that the creditor is en- 
titled to add to his debt interest to the date of the petition, if it 
be a debt either by law or compact bearing interest. On the 
same principle, he may charge exchange and re-exchange, and 
other costs arising from the dishonour of bills. If the debt is 
future, it seems to be equally undoubted, that the creditor must 
deduct discount. This will be in the general case, a sum equal to 
the legal interest on the debt for the period between the oate of 
the petition and that when the debt becomes payable ; but if the 
debt be one on which there is a discount of a greater amount, a 
corresponding deduction must be made. See 2 B. C. 321. 
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(327.) Character of the debt. — ^The debt need not be in 
any way .connected with the trading operations of the 
debtor ; and it may have been contracted before he had 
become a trader liable to the act. 

Grant v. Baillie, 20th May 1830, 8 S. 778. It is a more dif- 
ficult question, whether a debt which has not subsisted during the 
trading — a debt which has originated after the debtor has ceased 
to be a trader — will qualify ! In the case of Ogilvie & Co. «. 
Simpson, &c. 4th March 1837, 15 S. 746, sequestration was 
refused. In this case, however, it was stated in the debtor^s an- 
swers to the petition, and not contradicted, that all the trading 
debts were paid off; and thus, the merits of the question lay, not 
in the sufficiency of the petitioning creditor's qualification, but in 
the debtor's liability to sequestration. See this case examined 
above, p. 275. It is thus not decided whether it be a good ob- 
jection to the concurring or petitioning creditor's debt, that it 
dates from a period subsequent to the trading. In England, it 
seems to be fixed law, that a fiat of bankruptcy cannot be awarded 
on a debt, unless it has been contracted, or was in subsistence, 
while the debtor was a trader. Meggot e. Mills, 1 Ld. Raym. 
286 ; Butcher v. Easto, Dougl. 295. 

(328.) A cautioner or co-cautioner, who is responsible 
to the extent of, and has had to pay as much as amounts 
to the statutory qualification, may apply for the seques- 
tration of the principal debtor. 

Oreenhill & Hunter v. Cumine, 17th Jan. 1824, 2 S. 624. 
Here, the debt was a very large sum, and there could be no doubt 
that both qualifications were united in the creditor. He was 
liable to the statutory amount, and he had paid that amount. It 
would seem to be inferrible from the above case, that wherever 
there are joint creditors, one may petition where the debt is divi- 
sible, and he has paid the statutory amount. That he may re- 
cover a portion from a co-obligant, would not be a relevant objec- 
tion, when he has not recovered it. See below, p. 285. 

(329.) It is no objection to a debt, as the foundation 
of a petition for sequestration, that it has been acquired 
for a consideration less than its amount, — as by being 
assigned by the original creditor to a purchaser. It 
is no objection that it has been so acquired after the 
debtor's bankruptcy, and that the statutory amount is 
made up, by adding to the debt originally due to the pe- 
titioner a debt which he has purchased from another ere-- 
ditor. 
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Robb V. Forrest, 29th May 1830, 8 S. 839, affirmed, 5 W. & 
S. 740, where all these points were tried. This was under the 
old act, which required a debt of <f 100 in the case of one creditor 

Eetitioning. In this case, the creditor'^s own debt was <£80, and 
e had bought a debt of £55 for ^18, making his total advance 
<£*98. It was pleaded, that his right as a petitioning creditor 
should be limited to the sum he had thus advanced, or that if the 
acquired debt should be taken as at its full nominal value, it 
should be considered so only in connexion with the person to 
whom it belonged at the date of the bankruptcy, when the two 
debts, as the debts of two individuals, did not amount together 
to the statutory qualification for two— <£^150. It was thus de- 
cided, as stated above, that the statutory amount may be made 
up, by adding to the debt originally due to the petitioner a debt 
which he has purchased from another creditor. It would seem to 
be a legitimate conclusion from this, that a person may create a 
qualification, by purchasing up any number of debts which, added 
together, will make up the statutory amount ; but, in the absence 
of any decision founaed on an inquiry into all the consequences 
of such a doctrine, it would be unsafe to lay it down as law. See 
considerations on this subject, 2 B. C. 321, and see the English 
case ea parte Lee, 1 P. W. 782, and Cookers B. L. 25. 

(880.) Where the bankrupt is not the primary obligant 
on a bill, it is only a contingent debt against him, and is 
not a good ground for awarding sequestration. 

Morrison v. TumbuU, 28th Jan. 1832, 10 S. 259. The bill 
was drawn by the bankrupt, and accepted by a solvent third party. 

(381.) Composition debt. — Where a sequestration has 
been wound up by a composition contract, the amount of 
the debt is limited to that of the promised composition, 
and a composition creditor cannot petition for a second 
sequestration, unless the composition on his debt be of 
the statutory amount. 

Saunders v. Benfrewshire Banking Co. 10th March 1827, 5 
S. 565. It does not appear that it would be any objection to 
a qualification to petition, that the petitioner''s debt was anterior 
to a cessio awarded to the bankrupt, and that it appeared on his 
list of debts. It has been so decided in England, where, under 
the insolvent debtors^ act, the debt was entered on the insolvent's 
schedule. — Jellis v. Mountford, 4 B & A. 256. It does not ap- 

Eear that, when an extrajudicial arrangement for a composition 
as been made, the creditor's debt is to be considered as limited 
to the amount so contracted for. See 2 B. C. 322. 



282 MERCAITTILE SEQUESTRATION. R lY. 

Oenerid Bemarks, 

(332.) The foandation of a petitioning creditor's chum, is 
simply a debt due to him by the bankmpt, which is not contin- 
gent. It does not affect the^^debt, that it is secured on the estate, 
or that there is a cautioner liable for it. In his oath, the creditor 
must state whether he holds any other persons liable, and whe- 
ther he holds an^ security ; but it is only btfare voting that he is 
to qualify his chum, by yaluing and deducting the security, (§ II.) 
It would appear that the same company debt which will qualify 
for the sequestration of the company, will qualify for the seques- 
tration of each individual partner, (§ § 5 & 16.) Each partner 
18 liable for the whole debt, and each may relieye himself and the 
company by paying it, (§ 15.) See on this subject fiirther on, as 
to qualifications for yoting and drawing diyidends. 

Difficult questions regarding the character of the petitioning 
creditor's debt may arise out ofthe law of prescription. It would 
seem that the long prescription b a total extinction of the debt ; 
but, in the case oftnose prescriptions which only exclude certain 
methods of proyinff the aebt, it would appear that the admission 
inferred in tne bankrupt's application, would enable a concurring 
creditor to proceed on such a debt, while the bankrupt's priyilege 
of not being bound by it, would render it inept as a ground for a 
creditor's petition, (see 2 B. C. 323, and Commentaries on the Re- 
cent Statutes, p. 46.) In England, a debt barred by the statute 
of limitations is not allowed to be proved, and it is questioned if 
it would found a petition, (ex parte Seaman, 15 Vesey, 479; e^ 
narte Boffey, 19 Vesey, 468, 2 Rose, 245.) In EngUmd, it is 
held that a petitioning creditor's debt must haye Iwen in sub- 
sistence before the act of bankruptcy. Cooke's B. L. 31 ; Moss 
V. Smith, 1 Camp. 489 ; see Hill v. Harris, 1 M. & M. 448. 
There is not, howeyer, so strict an analogy between an act 
of bankruptcy in England, and the occurrence of notour bank- 
ruptcy in Scotland, as to lead to the inference, that a debtor 
cannot be sequestrated on a debt arising subsequently to notour 
bankruptcy. In claims which are of the nature of damage. Pro- 
fessor Beu distinguishes between those which, arising out of 
breach of contract, carry their amount in the face of the transac- 
tion, in the same manner as a claim for the price of goods sold, 
and claims of reparation for injmr, the amount of whicn has still 
to be ascertainea. The former class of debts he thinks may sup- 

E>rt a petition, but not the latter, (ii. 319, 320.) It is held in 
ngland, in conformity with the latter principle, that dama^ for 
a tort does not form a good ground for a petition, before tud^ 
ment, (ex parte Charles, 16 Vesey, 256.) It has been decided in 
England, that a cross acceptance is not a good ground for a peti- 
tioner, unless where the creditor has paid his own acceptance, 
(Sarratt v. Austin^ 4 Taunt. 200.) In considering any partial 
payments or securities, the debtor is entitled to abandon and put 
out of yiew any payment or security which can be reduced under 
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the act 1696, or otherwise, (see B. C. ii. 323 ; and see the same 
principle in England, as to void payments, Mann v. Shephard, 6 
T. R. 79; ex parte MiUer, Buck. 283.) In England it is held 
that a bill of exchange which has arrived at maturity, must carry 
with it proof of due negotiation, to be a good petitioning creditor 8 
debt against the drawer. Gooper v, Machin, 1 Bingh. 426. 

(833.) Where there are doubts as to the qualification 
of a petitioning or concurring creditor, the court may su- 
persede the petition hoc statu^ in order that a supplemen- 
tary petition may be presented and conjoined with it. 

A. B. petitioner, 9th July 1840, 2 D. 1367. 

SECT. 2. 
THE PETITION, OATH, AND VOUCHERS. 

(334.) StattUory Jtequisites of the Petition. — The appli- 
cation for sequestration is niade by petition to the Lord Or- 
dinary. It is presented in writing to the Clerk of the Bills. 
It may be signed by parties or by counsel. If it is a petition 
at the instance of the debtor himself, to which the credi- 
tors only give concurrence, it must be signed by him, or 
must be accompanied with a mandate, anthorizing seques- 
tration of his estates to be applied for. The same roles 
apply to a partnership. If the application is for seques- 
tration of the estate of a deceased debtor, within six 
months from the debtor's death, it must be accompanied 
by a mandate to apply for sequestration, left behind him 
by the debtor, or must state that he died notour bank- 
rupt, or must state that he had been, as above, sixty days 
in sanctuary. 

Act, § § 4, 5, 6, 7, 12. The above are the essentials laid 
down in the clauses relating to the substance of the petition, but 
from the context of the act, — as to debtors not consenting, the 
requisites in par. 318 must be stated according as they apply, 
along with the debtor^s definition, as per par. 312 : as to partner- 
ships, the requisites in par. 320 : and as to a deceased debtor, 
when the application is within the six months, those of par. 323. 
In the bill, as originally drawn, it was provided that a procurator 
might sign for the creditors petitioning for sequestration ; but 
that clause was lost. It is part of the act, (§. 13,) that *^ the 
division of the court to whicn the seauestration shall be appro- 
priated may be marked*" on the petition ; but the enactment is 
not imperative. Professor Bell observes that concurrence may 
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infer an admission of the petitioning creditor's debt, barring the 
bankrupt from objecting to his voting on the discharge or compo- 
sition, claiming, &c. ; bat will not establish the debt *^ as sufficient 
to sustain the petition, or as a qualification to vote, or act, or 
draw a dividend,'*'' (on the Recent Statutes, p. 137.) This latter 
view is in conformity with a decision under the old act, Crawford 
V. M'Kerrow, 23d June 1838, 16 S. 1197. 

(835.) Time of Presenting. — If the petition be without 
the debtor's concurrence, and he is alive, there is a limita- 
tion of time, within which, after the bankruptcy, or other 
criterion of liability, it may be presented. When it is pre- 
sented on the ground of bankruptcy, it must be within 
four months after the date of the notour bankruptcy. 
When it is founded on the debtor haying been sixty days 
in the sanctuary, it must be presented within four months 
after the expiration of the sixty days. 

Act, § 8. The months are calendar months, according to tlie 
interpretation clause, (§ 3*) 

(336.) In the case of a debtor whose bankruptcy dates 
from imprisonment, continuing in prison, the four months 
run from the date of imprisonment, and that he is in pri- 
son after the expiry of the four months, will not be a 
ground for sequestration on a petition so dated. 

Cochran v. M'Laren, Slst Jan. 1835, 13 S. 387. It would 
seem to be the meaning of the act, that, in relation to the sixty 
days in sanctuary, the day after the lapse of the sixtieth day is 
to be held the first of the period of four months, and that a peti- 
tion after the last day of tne four months will be inept, although 
the debtor may have continued in sanctuary longer than the sixty 
days. 

(337.) If the date of the petition bring it within four 
months after the date of a concurrence of circumstances 
constituting notour bankruptcy, it will be no objectioa 
that the debtor had been made notour bankrupt on some 
other diligence at an earlier date, and that he has con- 
tinued in a state of bankruptcy during the interval. 

Balfour f>. Pedie, 20th Feb. 1841, 3 D. 612. It would be dif- 
ficult to apply this principle to a residence of sixty days in sanc- 
tuary, as the act does not require the residence to be continuous. 
It would appear, that in the event of a petition in such a case, a 
year being marked ofi* backwards from the date of the petition, 
the question would be — at what point of time during that year 
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had the debtor been sixty days within the year in sanctuary ? 
That, from that day the four months would have to be counted, 
and that residence m sanctuary before the commencement of the 
year would not be counted either for or against the bankrupt. 

(338.) Method of stating the Debt in the Oath. — To 
entitle a creditor to petition for the sequestration of his 
debtor, or to concur in a petition for sequestration by the 
debtor, he must lodge along with the petition an oath to 
the verity of the debt claimed by him. If there be any per- 
son besides the bankrupt liable for the debt, or any part 
of it, he must, in his oath, specify that fact. If he hold 
any security over the estate of the bankrupt, or of any 
other obligant, he must likewise specify that fact. If he 
thus specify any obligants or securities, he must farther 
state that he holds no other obligants or securiti'es than 
those so specified. If he hold no other person but the 
bankrupt bound, and no security, he must depone to that 
effect. 

Act, § 9. The requisites must be precisely complied with. A 
petition was dismissed, where the creditor stated that he held no 
other security, but did not state that he held no other person 
liable. He said that he had no security for his debt but the 
vouchers, which he produced ; and it was pleaded that these 
vouchers showed that he had no claim on any other obligant ; 
but it was found that the requisites of the act were imperative, 
and that no equivalent for them could be taken, Irvine v. Com- 
mercial Bank of Scotland, 16th July 1842, 4 D. 1532. 

(339.) Affirmation. — In cases where the act requires 
an oath to be taken, the provisions refer to an affirmation. 
*' where, by law, such affirmation shall be required to be 
taken in place of an oath." The persons who have the 
privilege of making affirmation where others are required 
to make oath, are, 1st, Quakers; 2d, Moravians; 3d, 
Separatists ; 4th, Those who declare themselves to have 
once been Quakers and Moravians, and who state, that, 
though they have ceased to belong to any of these sects, 
they continue to have conscientious objections to taking 
an oath. 

Act, § 3. — ^the interpretation clause. 3 & 4 W. IV. c. 49, by 
which the privilege was extended to Quakers and Moravians, 3 
& 4 W. I V. c. 82, extending it to Separatists, and 1 & 2. Vict, 
c. 77, applicable to those who have been Quakers or Moravians. 
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To have been a Separatist will not, it would appear, conyey the 
pnyilege. 

(340.) Deceased Debtor. — Where the sequestration 
sought is of the estate of a deceased debtor, the petition- 
ing creditor must, in his oath, or in a separate oath, spe- 
cify the place where the debtor resided, or had a dwelling- 
house, or carried on business, in Scotland, at the time of 
his death ; and whether he was then owner of property, 
heritable or moyeable, in Scotland. 

Ac t, § 1 2. By § 4s in the case of a deceased debtor, one or other of 
the three qualities — residence in Scotland, the haying a dwelling- 
house there, or the haying a place of business there, must concur 
with his haying had property in Scotland. The statement of 
any one of these is sufficient ; and the act requires the oath to 
state, not only the general fact, but the locality. It will be well 
to state, not only the town or county, but in a town the street, 
and in the county the parish, and any distinetiye name which 
the place may haye. In stating that the deceased had heritable 
or moyeable property in Scotland, it is not required by the act, 
but it will be expedient, to state which of these kinds it was ; but 
any farther particulars regarding it seem uncalled for. 

(341.) Debtor alive but not consenting. — Where the pe- 
tition is presented during the lifetime of the debtor, or, 
when it is for sequestration of a company, and is without 
the consent of the debtor or company, the petitioning 
creditor must, in his oath, swear, if he demand sequestra- 
tion on the ground of notour bankruptcy, that he belieyea 
the debtor, or company, to be yyithin one of the classes of 
persons liable to sequestration, ** and he shall specify 
which description ; or that he belieyes the debtor to haye 
retired and remained within the sanctuary, as herein before 
proyided." 

Act,§12. It will be obseryed that,byan oyersight in the penning 
of the act, it is not required that, where sequestration is demanded 
on the ground of residence in sanctuary, it should be stated that 
the debtor belonged to any of the classes enumerated as liable to 
sequestration against their will. By § 7, howeyer, it is necessary 
that the person should fall within the specification, and it Lb dim- 
cult to see how sequestration can be awarded, in such a case, un- 
less it be on the record that the debtor belongs to one of the 
classes of persons liable to sequestration. The creditor, therefore, 
ought to take care not to omit this feature in his oath. In all 
cases, if the debtor come within the class of persons in the par^ 
ticular enumeration of persons who do not require to seek their 
liying, or a material part thereof, by the traide, it will be best 
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simply to state the trade in the phraseology of the act. If he 
belong to the more general class of persons, it will be well to 
qualily the description with the statement, that he '* seeks, or 
has soaght, his liymg, or a material part thereof,^'' ^' for himself,^ 
or '' in partnership with another,^ or *' as agent or factor for 
others,^ as the case may be. Where residence in the sanctuary 
is the ground of the petition, it should be mentioned that it 
amounted to sixty days within the year ; and, as it is a material 
circumstance, (see p. 284,) it may be well to mention the time 
when these sixty days expired. 

(342.) When the oath is under the clause refer- 
red to in par. 312, and to the effect that the bankrupt 
belongs to one or other of the particularized classes of 
persons liable to sequestration, the oath must positiyely 
state which of them he belongs to ; and, if it enumerates 
more than one of these professions, it must state that he 
belonged to all so enumerated; and an oath which 
enumerates two or more alternatively, as ** grain merchant 
or cattle dealer," is insufficient. 

Ireland v. Whyte, 24th Nov. 1842, 6 D. 173. Here the ex- 

f^ression was ^* grain dealer, cattle dealer, or potatoe dealer.^ The 
brmer two are amon^ the classes specially enumerated, — not the 
last. It is clear that it would be equally inept to name a person as 
belonging to one of the general callings not particularly specified, 
in this alternative manner, — as, that the bankrupt '^ has sought 
his living, or a material part thereof, for himself, or as a^ent for 
others, by using the trade of merchandise,^ &c. It would be ne- 
cessary to say, positively, whether he acted for himself or as agent, 
whether he was a partner or a sole trader, &c. The expression, 
however, as to seeking ^' his living, or a material part thereof,^ 
is intended to be alternative. 

(343.) Creditor in the United Kingdom. — If the credit- 
tor be residing within the united kingdom, his oath must 
be taken before a sheriff, magistrate, or justice of the 
peace. When it is taken before a justice of the peace, it 
is not necessary that he should hold his commission for 
the county in which the oath is taken. 

§ 9. Tumbull V. Smellie, 1st March 1828, 6 S. 676. In ad- 
ministering the oath, a magistrate should keep in view that it is 
contrary to law to allow the oath to apply to any extraneous or 
collateral circumstances. By 5 & 6 W. IV. c. 62, S 13, every 
justice of peace, and magistrate, is prohibited from administering 
an oath '* touching any matter or tning whereof such justice, or 
other person, hath not jurisdiction or cogniasance, by some statute 



288 MERCANTILE SEQUESTRATION. B. IV. 

in force at the time being." By 6 Geo. IV. c. 48, § 27, procn- 
rators before the inferior courts are prohibited from acting as 
justices of the peace ; and it would not be safe to trust to the 
validity of an oath certified by such a person. 

(344.) Creditor not in the United Kingdom. — Where 
the creditor is out of the united kingdom, Ist, he may 
make his oath before a magistrate or justice of the peace, 
*' or other person qualified to administer oaths," in the 
country where he is. He must, however, in such a case, 
accompany the affidavit with a certificate by a British 
minister or consul, or by a notary public, to the effect that 
the person before whom the oath is taken holds the posi- 
tion assigned to him ; or, 2d, his known agent in Britain 
may make an oath of credulity, or of belief on his part, 
that the debt is due, before a judge, magistrate, &c. as 
per par. 343. 

Act, § 10. The act does not say that the notary public must 
be admitted to practise according to the laws of the united 
kingdom and the colonies. It may be a question whether the 
certificate of a foreign notary would be sufficient. 

(345.) Creditor under Age. — Where a creditor is under 
age, an oath of credulity, as above, by his authorized agent, 
factor, guardian, or manager, will suffice. At the age of 
fourteen, a creditor becomes qualified to take the oath 
personally. 

§ 10. Miller V. Aitken, 13th June 1840, 2 D. 1112. 

(346.) Corporation. — Where the creditor is a " body 
corporate,** the oath may be made by the ** manager, 
cashier, secretary, clerk, or other principal officer, although 
he may not be a partner.** 

Act, S 9. The term a ^^ body corporate,^ is taken from the phrase- 
ology 01 the English law, where it has a distinct meaning, and is 
frequently used in reference to the law of Scotland, where its mean- 
ing is very doubtful. In England an incorporation is a body which 
has either been created by letters patent under the great seal, or 
which possesses what is legally equivalent. It is a feature of 
such an institution, that it subsists and acts entirely in its cor- 
porate name. Its obligations are properly incurred through the 
corporation seal, not by the signatures of the partners or office- 
bearers. It is inconsistent with the nature of the institution that 
any person should be individually liable for its acts. In Scotland 
we have various kinds of bodies which claim to be incorporations. 
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Some hold by letters patent, some by lon^ usage, some by autho- 
rity from other corporations, as by seal of cause. It may be 
questioned whether the privilege extends to all of these. Inhere 
is no reason to suppose that it extends to companies under the 
patent act, 7 Wil. IV. & I Vict. c. 73. In practice, the term 
*^ principal officer,^ has been held to apply to any one of the 
superior officers. 

(347.) Company. — Where the creditor is a company, 
a partner may md^e the oath. 

§ 9. In the name of the company, of course. 

(348.) Along with his oath, the creditor must produce 
the accounts and vouchers necessary to prove his debt. 

§ 11 & 12. See the nature of these considered in connexion 
with the qualification for voting. See also below (par. 349) as 
to the question, how far it is necessary for a creoitor, merely 
concurring, to produce vouchers. 

SECT. 3. 
AWARDING. 

(349.) Debtor^s Consent. — Where the petition is pre- 
sented with concurrence, the Lord Ordinary is authorised 
forthwith to issue a deliverance awarding sequestration, 
from its date, of the estates which belong, or may there- 
after come to the bankrupt down to the date of the dis- 
charge, and declaring the same to belong to the creditors 
for the purpose of the act. 

Act, § 13. Of course the award can only be made when the requi- 
sites of the statute are complied with. There is no room for in- 
Juiry into the foundation of the concurring creditor's debt, but 
e must produce an oath, and in strict interpretation of the act, 
the usual vouchers. In § 9 it is enacted, that to entitle a creditor 
to ^^ petition or eoncwr^ he must produce an oath ;*" and in § 11, 
it is enacted that ^* the creditor snail produce, tcith his said oathj 
such accounts and vouchers," &c. From a case decided under 
the old act, in reference to a qualification to vote fop a trustee, 
Crawford v. M'Kerrow, 23d June, 1838, 16 S. 1197, it seems to 
have been the practice of the Court not to require vouchers from 
a concurring creditor ; and on the bench the distinction was taken, 
that *' It is necessary, by the statute, to produce the grounds of 
debt before voting for a trustee, whether it be necessary or not to 
produce them before giving concurrence to a petition for seques- 
tration." Under the old act, however, (see 5i Oeo. III. c. 137* 

T 
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§ 18,) the clause relative to concurring creditors merely reqiures 
them to make the oath of verity ; and there is nothing to connect 
the clause for the production of vouchers with their case. It 
would seem that when voucliers are produced, the Lord Ordinary 
is bound to notice any invalidity on their face, e. g. where a bill 
is unstamped, or wrong stamped. When there is any such 
remediable invalidity, it would appear to be the right practice 
to supersede the petition hoc statu till the invalidity be re- 
medied ; A. B., petitioner, 9th Jul}", 1840, 2 D. 1357 ; and see 
the opinions in Black v. Kennedy, 29th June, 1825, 4 S. 124. 
The aate of the interlocutor superseding will be the date from 
which the sequestration will be counted to have begun if it be 
afterwards awarded (§ 24.) In those cases where, under the 
stamp laws, a stamp may validly be appended after the document 
is used, the court will supersede till the stamp be appended. A 
bill cannot be stamped after it has been used. If the court over- 
look illegalities, ana award sequestration, it would appear that it 
will be too late to give efficacy to any remediable objection to the 
mere form of the vouchers or oath« Robb v. Forrest, 9th July, 
1830, 8 S. 1035, affirmed, 3d Oct. 1831, 5 W. & S. 740. 

(850.) Without the Debtor's Consent^ Citation^ Sfc. — 
When a petition is presented by a creditor for sequestration 
of the estate of a debtor without his consent, the Lord 
Ordinary grants warrant to cite him to appear at a 
specified period. If he be within Scotland, the day fixed 
for appearance ninst be not less than six, or more than 
twenty-one days from the date of citation, which must be 
accomplished by delivering to him personally, or by 
leaving at his dwelling-house or place of business, a copy 
of the petition and warrant. If the debtor be furth of 
Scotland, the day fixed for his appearance must be not 
less than thirty, or more than forty days from the date 
of citation, which must be accomplished by leaving a 
copy of the petition and warrant at the dwelling-house 
or place of business last occupied by him, and another at 
the oflice of edictal citations. In either case, the warrant 
charges him to appear and show cause why sequestration 
should not be awarded. '' The Lord Ordinary shall, if 
desired, grant diligence to recover evidence of the notoar 
bankruptcy, and of the debtor being within the requisite 
description, or of his having retired to, and remained 
within the sanctuary as aforesaid." 

Act, § 15. As to the time within which, after the bankruptcy, 
&;c., the petition may be presented, see above (p. 284.) Ihere 
}B an error of collocation in the sentence above quoted from the 
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act. What was intended, and is followed in practice is, that 
whether it be on the ground of notour bankruptcy, or of retiring 
to the sanctuary, that sequestration is petitioned for, diligence 
mieht be demanded to recover evidence of the debtor being, 
within the requisite description. To have accomplished this, the 
clause should have been worded, " to recover evidence of the 
debtor being within the requisite description, and of his having 
been made notour bankrupt, or having retired to, and remained 
within the sanctuary, as aforesaid.^^ The clause as it stands 
would indicate, that when sequestration is applied for on the 
ground of residence in the sanctuary, it is unnecessary to show 
that the debtor was a commercial man ; but, as already shown, in 
the case of Plock and Logan it was decided otherwise. It may 
be inferred from that case, and it is understood to be the practice, 
that the Lord Ordinary, in his discretion, and on the clause 
which requires that the act "shall be construed in the most 
beneficial manner for promoting the ends thereby intended,*" § 3, 
will grant diligence to recover evidence of a debtor who had been 
in sanctuary holding a trading character. The matter is, how- 
ever, rendered more confused by the imperative phraseology of 
the corresponding clause relative to the awardmg, which is, 
" on production of evidence of the citation, and of the notour 
bankruptcy, and of the debtor being within the requisite descrip- 
tion, or of having retired to, and remained within the sanctuary, 
as aforesaid, shsul award,^^ &;c. In the face of this, where no 
diligence has been prayed for, for evidence that a person liable qtia 
residence in sanctuary was within the commercial description, 
and where, accordingly, none has been produced, would it be 
competent to refuse to award sequestration on account of no 
evidence of the trading character being produced ! 

(351.) On production of the return of the citation, and 
of the evidence of those facts as to the bankruptcy, &c., 
for which diligence may be obtained, the Lord Ordinary 
awards sequestration, at the expiration of the time specified 
in the warrant : 1st, If the debtor do not appear per- 
sonally, or by counsel or by an agent ; 2d, If appearing, he 
do not pay, or produce written evidence of his having 
paid or satisfied, not only the debts on which he had been 
made notour bankrupt, or had taken refuge in the sanctu- 
ary, but the debts due to the petitioners, and those due 
to any other creditors, appearing and concurring in the 
petition ; 3d, If he do not show cause why sequestration 
should not be awarded. 

Act, § 15. As to the difficulty in the case of a debtor retiring to 
the sanctuary, see the remarks attached to par. 350. The debt 
which the debtor will require to show that he has paid, in the case 
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of notour bankraptcy, will be measured by the diligence which the 

Setitioner prodncee in evidence of the bankruptcy. It is more 
ifficult to say what may be accounted the debt, ^' in respect of 
which he had retired to and remained within the sanctuary.'" It 
would appear, however, that it will not be sufficient for the peti* 
tioner merely to prove residence in the sanctuary. It mast be 
shown that the debtor fled thither to avoid the diligence of his 
creditors ; and to prove this, the steps of diligence are the legiti- 
mate evidence. When these, then, are produced, the debt which 
they cover will doubtless be the measure of that which the debtor 
must prove himself to have paid. 

(852.) Company. Where the petition is for seques- 
tration of the estates of a company, the warrants and 
orders are to the same effect as those issued above in the 
case of individuals, consideration being had in the same 
manner as to its being with consent of the company, or 
without consent. It is sufficient personal citation, that 
a copy of the petition and warrant be left at the place 
where the business of the company is or was last carried 
on, provided a partner, or a clerk, or a servant, of the 
company be there to receive it. Failing this method, 
citation may be made at the dwelling-house of any of 
the acting partners, and if none such can be found, by 
leaving a copy at the office of edictal citations. 

Act, § 16. The ground of petition will be the notour bankruptcy 
of apaitner for a company debt. It would appear that the execu- 
tion of edictal citation ought to bear that an attempt has been 
made to find the dwelling-house of an acting partner, and has failed. 

(353.) In the case of a company, *^ sequestration may 
be awarded, either on the application of the company 
itself, or on the application of a creditor without the 
consent thereof, of the estates of the company and part- 
ners jointly, or of their respective estates separately .*• 

Act, § 16. The object of this clause is not to define the persons 
who may apply for the sequestration of a company. If it did so, it 
would be imperfect, as it omits to provide that where the company 
applies it must be with the requisite concurrence. This is pro- 
viaed for by § 6, as above. The object of the clause is to pro- 
vide that, whether the petition be witn consent or not, the seques- 
tration may apply to the estates of the company and partners 
jointly, or to their respective estates separately. As to the 
question what amount of debt will qualify for applying for the 
sequestration of the individual creditors, see above, p. 282. 

{354.) There are two ways in which a company may 
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give its consent to petition for sequestration : by signing 
the petition, or by a mandate authorizing the petition^ 
** signed by such company, or those entitled to act for it,'* 
being presented with the petition. 

Act, § 6. There is here repeated the same dubious phraseology 
which Professor Bell objected to in the old act, (2 3. C. 67f .) 
It is difficult to say who are ^^ entitled to act^ for the company 
in such a matter, except the individual partners all concurring. 
The safe method, whether the petition be from the company, or 
simply have its concurrence, will be to have the petition or man- 
date signed by all the partners. Professor Bell observes, that 
^' a mandate signed by tne firm is questionable, as necessarily it 
must be written by the hand of a single partner ; and being an 
act of the most extraordinary administration, extinguishing the 
very life of the companv, it can have no support from the pre- 
Eumedpraepositura. Where there is a partner abroad, it is pre- 
sumed that warrant will be granted to cite him unless he has left 
a mandate to act for him, when the concurrence of his mandatory 
may sufiice. It may be a matter for consideration whether in the 
case of a company established under letters patent, in terms of 
the act cited below, the petition or mandate may be si^ed by 
one of the ofiicers appointed to sue and be sued, 7 W. IV. and 
1 Vict. c. 73, § 6. 

(355.) Deceased Debtor. — Where the petition is for 
sequestration of the estate of a deceased debtor, the Lord 
Ordinary grants warrant to cite his successor. If the suc- 
cessor's residence be known, and be within Scotland, the 
warrant is to cite him personally or at his dwelling-place* 
If the successor be furth of Scotland, or if it is not known 
where he is, there are to be two citations, one at the office 
of edictal citations, and the other at the place where the 
debtor had, at the time of his death, his residence, or hier 
place of business, within Scotland. The representative 
has inducuB of twenty-one days to show cause why se» 
questration should not be awarded. On the expiry of 
the twenty-one days, and the production of an execution 
of citation, if no appearance have been made, the Lord 
Ordinary is to order intimation of the warrant in the 
Edinburgh Gazette, giving the successor a farther period 
of twenty-one days from the date of the publicaition, 
within which he may object. If he then do not appear, 
'* or if appearing, no cause be shown by him or any party 
interested, sequestration is awarded." 

Act, § 14. But, unless in the circumstances above described, ivhich 
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admit of the awarding at an earlier date, it mast lie over till the 
expiry of six months from the date of the deceased^s death, (p. 277.) 
The sequestration of a deceased debtor'^s estate, being a new 
feature m the law, no analogies as to the proper practice can be 
taken from that under the old act. The character of a repre- 
sentative must be held as distinguished from that of a creditor; 
and thus it would appear that every person having an interest in 
the deceased^s estate, which is not that of a creditor, should be 
cited, either in his own person or through the executor of a 
will, who will be his representative if he be a leo:atee. Heirs 
to heritage, whether by law or provision, next of Kin, and exe- 
cutors, seem all entitled to citation. In the interpretation clause, 
(§ 3,) the word successors is described as including ** heirs, heirs 
apparent, representatives bv deed or otherwise, executors, and 
nearest of kin ; and also assignees, and singular successors, where 
they have acquired the right?^ When there is a trust settlement 
the trustees should be cited. It will be observed that the indu- 
cicB are the same whether the successor be in or out of Scotland. 
In connexion with the sequestration of a deceased debtor^s 
estates, there is a provision for granting diligence to recover 
evidence of the deceased having resided or had a dwelling-hooae 
or carried on business in Scotland at the time of his death, or 
having been owner of property in Scotland, or having been 
notour bankrupt, or in the sanctuary. See par. 358. 

(356.) Opposition. — There are two sets of cases in 
which appearance may be made, and cause shown against 
the awarding of sequestration : 1st, When the application 
is for the sequestration of a debtor or company with- 
out consent, when the debtor or company may appear ; 
2d, When it is for sequestration of the estate of a 
deceased debtor, appearance may be made and canse 
shown by the debtor's successor, '' or any party inte- 
rested." 

Act, §§ 14, 15. These cases are thus distinct from that where a 
debtor petitions or grants a mandate, and the grounds on which 
the court may refuse are correspondinglv difierent. It wonld 
appear, as above stated, that in the case of consent, the court is 
bound to award the sequestration, if ex fade the proceedings are 
regular according to the statute, and there is no invalidity appa- 
rent on the face of the documents produced. It appears that in 
such a case there is no party who has a title to appear and oppoee 
the awarding. In the case of Thomson v. Broom, 24th Feb. 
1827, 6 S. 4d8, in reference to the same department of the old 
act, it was held that the court was bound to award the sequestra- 
tion, ^^ unless the party applying for it did not fall within the de- 
scription of persons entitled thereto, or had not the concurrence 
required by the statute.**^ But if the application with the aflSdavit, 
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&c. be in form, and it appear on their face that the debtor is 
within the description, and that there is the necessary concurrence,, 
it may be questioned whether defects in these respects can be al- 
leged by opposing parties, and proved by extraneous evidence* 
In the cases above specified, however, appearance may be made, 
and it is to be regretted that there are no means of coming at a 
distinct view of the pleas which will justify refusal. There are 
grounds for holding that there is one set of pleas which will jus* 
tify refusal to award, and another which will only be a ground 
for recall. See the case of Thomson above. In relation to the 
old act, where the awarding was to take place, unless " reason- 
able cause ^^ were shown against it, Professor Bell remarks, **it 
seems relevant to stop the proceedings, if the court shall be satis- 
fied that there is no insolvency, — that the debtor^s means are 
ample for answering all his debts, exclusively of any speculative 
or problematical advantages, the risk of which creditors are not 
bound to undertake or abide.**^ (2 B. C. 326. ) It would seem 
that, wherever it is disputed that any one of the requisites of the 
act has been fulfilled ; wherever, for instance, the validity of the 
bankruptcy is impugned, or it is denied that the party comes 
within the class of persons liable to sequestration, or the genuine- 
ness of the petition mg creditor's debt is questioned on grounds 
apparent on his oath and vouchers, such an objection may be 
pleaded in bar of sequestration. On the other hand, where the 
requisites of the act are ex facie complied with, objections 
may be presumed which can only be pleaded in an application 
for recall. In the case under tne old act of Lockie v. Mason, 
14th Feb. 1837, 15 S. 547, the persons who petitioned for 
the bankrupt's sequestration had acceded to a trust-deed, but 
under the condition that he should make ^' such a statement of his 
afiairs as the creditors deem proper.'^ The trustees had been in- 
feft in the bankrupt's heritage, and had taken possession of his 
moveables, and sold part ot them. The petitioners maintained 
that the explanation by the bankrupt was not ^^ such as they 
deemed proper.'' The trust had not received the accession of all 
the creditors. The objections to the awarding were overruled, 
but it seemed to be the opinion of the judges, that if the 
whole creditors had unconditionally acceded, the decision would 
have been otherwise, and no remarks were made on the question^ 
whether these insufficient grounds of objection would have beea 
sufficient grounds of recall. There is another circumstance in 
which there are grounds for believing that there is a diflference- 
between a refusal to award, and a recall. It is specially enacted,. 
(§ 21,) that a creditor may petition for recall, but it is doubtful 
if a creditor may oppose the granting of sequestration. In tlie 
case of Choyne v. Walker, 26th Nov. 1828, 7 S. 60, Lord Gillies 
remarked, *^ It is made competent to a creditor to apply for a re- 
call, but there is no power given to him to oppose the sequestration. 
If it had been intended that a creditor should have been entitled 
to oppose it, this would have been allowed in express language. 
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but it is not bo.^ But, on the other hand, the Lord Prerideni 
(Hope) observed, ^^ I rather think a creditor maj oppose the 
sequestration being awarded, because it appears somewhat incon- 
sistent that he should not be allowed to oppose that being done, 
which he maj the next day insist on being undone.^ 

(357.) Appointment of Meetings and other Inddenis 
of the Awarding. — ^In the deliyeranee awarding seques- 
tration against the estate of a debtor aliye, the Lord Or- 
dinary fixes the times for meetings of the creditors, to be 
held to appoint an interim-factor and trustee, in each in- 
stance fixing the day and the hour. The meeting for 
election of interim-factor must be fixed for some day not 
earlier than eight, and not later than fourteen firom the 
date of the deliverance, and must be appointed to be held 
^ at a conyenient place, within the county where the 
debtor carries on, or last carried on his business, failing 
which, at a convenient place within the county where 
he resides, or last resided." The meeting to elect a trus- 
tee or trustees in succession, and commissioners, must be 
fixed for some day not less than four weeks or more than 
six weeks from the date of the deliverance, and must be 
appointed to be held at the place assigned for the meeting 
to elect the interim-factor. He then remits the process 
to the sheriff of the county where these meetings are 
appointed to be held. He also grants to the debtor, or to 
the partners of the company, as the case may be, a 
protection from arrestment or imprisonment for civil debt 
until the meeting for electing the trustee. 

Act, § 13. See below as to the holding of the meetings, the proce- 
dure in relation to the election of interim-^fMtor and trustee, the 
granting and renewal of personal protection, &c. 

(358.) In the case of a deceased debtor, the orders are 
to be the same, " so &r as circumstances will permit.'* 
Personal protection is of course uncalled for in sudi a 
case. In addition to the orders applicable to other cases 
the Lord Ordinary is to " ordain any successor who has 
made up a title to, or is in possession of, the estate of the 
debtor, to transfer such estate, as &r as liable for the 
debts of the deceased, to the trustee to be appointed.** 

Act, § 14. The reservation, *^so &r as circumstances will permit,^ 
would probably allow a considerable license in fixing the place for 
holding the meetings. After the clause in the act, immediately above 
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quoted, and in conjunction with the awarding of the sequestra- 
tion, there is this provision, *' and, if desired, the Lord Ordinary 
shall grant diligence to recover evidence to show that the debtor 
resided, or had a dwelling-house, or carried on business in Scot* 
land, at the time of his death, and was then the owner of heri« 
table or moveable estates in Scotland, and was notour bankrupt, 
or had retired to and remained in sanctuary, as herein before men- 
tioned.^ It was certainly intended that the diligence should be 
granted, as a means of providing proof before the awarding, and 
at the time of granting warrant to cite, and in practice it is so 
granted. 



SECT. 4. 
RECALL. 

(359.) The deliverance of the Lord Ordinary awarding 
sequestration is not subject to review by the Inner Hoase» 
but it is liable to recall. 

Act, § 21. under the old act, in a case where a debtor lodged 
a *^ reclaiming note or petition,^ containing an alternative prater 
to review and alter the Lord Ordinary^s judgment, or to appoint 
the application to be served and answered as a petition for recall, 
the court entertained the latter prayer, Bellis, &c. v. McGregor, 
3d Dec. 1831, 10 S. 96. 

(360.) Who may apply within limited time. — The 
right to petition for recall is limited to a certain time, 
unless in the case of an application by nine-tenths, as be- 
low. In the case of the following parties, the right to 
petition can only be exercised vvitbin forty days after se- 
questration has been awarded, viz. 1st, Any debtor whose 
estate has been sequestrated without his consent ; 2d, 
*^ The successors of any deceased debtor whose estate has 
been sequestrated as aforesaid ;" 3d, Any creditor, whe- 
ther the sequestration has been awarded with the consent 
of the debtor or his representative, or not. In the case of 
the sequestration of the estate of a deceased debtor, whose 
successor has been edictally cited, the successor, ** or any 
person having interest," may petition at any time before 
the publication of the advertisement for payment of the 
first dividend. 

Act, § 21. From the context of the clause as to the privile^ of 
the successor, who may petition only within the forty days, it is to 
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be collected that a successor who consents is excluded, because in 
the immediately following sentence it is declared, that a creditor 
may petition wnether the debtor or his successor has consented to 
the sequestration or not. It does not appear, therefore, that the 
successor is excluded from petitioning for recall by the circum- 
stance of the sequestration having been awarded in consequence 
of a mandate to apply for it having been left by the deceased 
debtor, as above, (p. 277.) There seems to be nothing in 
the act to prevent a petitioning or concurring creditor from peti- 
tioning for recall on grounds which he was not aware of when he 
petitioned or concurred. 

These clauses, authorizing creditors to apply for recall, must 
be construed along with those which define the classes of credi- 
tors who may act, and will, it may be presumed, include those 
who might have joined in an application for sequestration, as 
above, (p. 279 et seq,) and those who may vote. A party was held 
not entitled to petition for recall who founded his character on a 
decree for expenses, not issued in his own name, but in that of 
his agent, who had done diligence on it, Black v. Kennedy, 29th 
June 1825, 4 S. 124. The qualification of the creditor who may 
petition for recall must ea facie be of the same character, (apart, 
of course, from the amount,) with that of the petitioner who ap- 
plies for sequestration. It mav be questioned, however, whether 
the same strict inquiry would be allowed in the former case as in 
the latter. Supposing that a creditor who has lodged his claim, 
affidavit, and vouchers, in proper form, petitions for recall, on the 
ground that the debt of the creditor who petitioned for the se- 
questration was illegal, would it be a plea in bar to maintain that 
tne debt of the petitioner for recall was equally unfounded ! or, 
would that petitioner, on the ground of the formality of his claim, 
affidavits, and vouchers, be authorised to try the question of the 
validity of the sequestration ! On grounds of expediency, there 
are many reasons for holding, that the debt on which sequestra- 
tion may proceed should be more strictly open to examination 
than that which merely gives an interest for trying its validity. 
That the petitioner''s debt is illegal, or otherwise unfounded, is 
undoubtedly one of the grounds on which sequestration may be 
resisted, under the permission to ^' show cause why sequestration 
should not be awarded/^ 

(361.) Intimation and Judgment. — The petition must 
set forth rea.sons for recall. The Lord Ordinary orders 
a copy of the petition and his deliverance to be served on 
each petitioning creditor, or on the petitioning debtor and 
concurring creditor, as the case may be, or on the known 
agent of such parties, and on the interim factor, or the 
trustee, if such have been appointed, requiring them to 
answer within a specified short time, ordering a notice of 
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the presenting of the petition to be published in the Edin- 
burgh Gazette. On the expiration of the time iSxed, the 
Lord Ordinary proceeds to pronounce judgment. If he 
recall the sequestration, the recall is to be entered in the 
register of sequestrations and on the margin of the re- 
gister of inhibitions. Until the sequestration be recalled, 
proceedings go on as if no petition had been presented. 

Act, § 21. Professor Bell, in connexion with the intimation of 
the petition to parties, says, '* It should also be intimated to all 
the creditors, though no provision to this effect is made in the sta- 
tute, [and the same remark applies to the present statute,] for the 
sequestration may have been a fraud, intended to mislead the 
creditors ; and the recall of it may render effectual preferences, 
-which an effectual sequestration would have destroyed ;^^ (2 B. C. 
331.) The terms of the act, as to the proceedings goin^ on as if 
no petition for recall had been presented, are, ^^ and until the se- 
questration be finally recalled, ^ &c. Is it to be inferred from 
this, that until the reclaiming days have expired without a 
reclaiming petition, or until a decision of the Inner House on a 
reclaiming petition, the sequestration is to be carried on ! The 
old act contains a like clause, but it does not appear to have been 
the subject of any decision. 

Under the old act, it was held that a petition for recall of se- 

Siestration having been granted, and, on a reclaiming against 
e Lord Ordinary^s interlocutor, the petitioner having witharawn 
his appearance, that appearance might be made by another credi- 
tor, Balmerino v. Graham's Trustee, I5th Nov. 1823, 2 S. 493. 

(362.) Application by nine-tenths. — At any time during 
the progress of the sequestration, nine-tenths in number 
and value of the creditors ranked may apply for recall, by 
petition, to the Lord Ordinary. The Lord Ordinary, in 
such a case, orders notice of his deliverance to be published 
in the Edinburgh Gazette, requiring all concerned to ap- 
pear within fourteen days after the date of publication, to 
show cause why recall should not be pronounced. On expi- 
ration of the term, he is to proceed to judgment, and, in the 
meantime, as above, the proceedings of the sequestration are 
to go on. There is no other means by which a sequestration 
can be recalled after the times respectively above specified. 

Act, § 22. Under the old act, a practice had been established, al- 
though there was no express provision in the act to authorize it, 
of allowing recall after the statutory time within which a creditor 
might petition had expired, if all the creditors who had lodged 
claims joined in the application, along with the bankrupt himself. 
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(See 2 B. 0. 331.) The special and distinct terms of the clftoaes 
above set forth, will stand in the place of any such practice arisiDg 
out of the new act. 

In one respect, a stricter criterion seems to be applicable to 
the qualification for so petitioning, than to that for petitioning 
within the forty days. The creditors are defined as those who are 
^* ranked ;^ and, consequently, any creditor whose claim has been 
rejected is excluded, and any one whose claim is partially admitted 
can TOte only to the extent of the admission. 

(363.) It will be a good ground of recall that any of the 
statutory requisites of awarding, such as bankruptcy, the 
retirement to the sanctuary, the requisite lapse of time 
between the circumstance on which the awarding is 
founded and the awarding, &c», can be shown not to 
have existed. 

Under the old act, there were certain pounds stated, " that 
the party against whom [the sequestrationj is awarded, does not 
come within the description before given, or falls under any of 
the exceptions therefrom, or that there is any other good ground 
for recalling the sequestration,^ &c. (54 O. III. c. 137, § 22 ;) but, 
in the late act, it seems to have been considered sufficient to rest 
on the directive clauses of the act, which requiring a certain con- 
currence of circumstances as a ground for legally awarding se- 
questration, make it an illegal sequestration where any of Qiese 
is wanting. 

If there can be no cause shown on the merits, it does not 
appear that the judicial sanction of an informality which should 
have been a ground for delaying the awarding; until it was recti- 
fied, would be a ground of recall, e. g. where the court has 
allowed an unstamped or misstamped document to appear as a 
voucher; see above, p. 290, and the case of Kobb «. Forrest, there 
cited. 

The ground of recall may be, an obiection to the petitioning 
creditor and his debt, as above, or an oojection on the ground of 
the debtor not being liable. In Fulton v. Forbes, 9th July 1816, 
there was a recall because (as reported F. G.) the petitioner did 
not state on his oath the fact of his being trustee for other 
creditors. In Ogilvie 9. Robertson, 29th May 1824, 3 S. 86, 
there was a recall because the bankrupt, being sequestrated as a 
horse-dealer, was found not to have a licence. (See above, p. 270.) 
Nice questions may occur where the requisites of the act really 
have taken place, though not in the manner stated. As, where 
the debtor was a person liable to sequestration under the act, but 
did not come witnin the denomination stated in the petition; or 
where he really was bankrupt, while the particular diligence on 
which he was sequestrated is inept. Protessor Bell draws this 
distinction: — ^^ It the objection is to the dUigmkce^ another creditor 
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producing unobjectionable diligence, subsisting a^nst the bank- 
rupt at the date of the sequestration, will saye the sequestration 
from recall. When the objection is to the dAt of the petitioning 
creditor, it will not be enough that another creditor is willing to 
concur after the objection is raised."^ He continues, ^' If a credi- 
tor su£Bciently qualified, however, should suspect foul play, he 
may concur in the sequestration ; and such concurrence will, as 
from the date of that concurrence, support the sequestration 
against any objection to the debt of the petitioning creditor.^^ 

i2 B. C. 3S3.) Where the debt was ea facie contingent, the 
ebtor being but the indorser of a bill accepted by another 
person, sequestration was recalled ; and the plea that from the 
msolyency of the acceptor, it was virtually an existing debt, was 
not listened to. Morrison v. TumbuU, 28th Jan. 1832, 10 S. 
259. In Hunter v. MitcheU, 10th July 1834, 12 S. 917, the 
ground of application for recall being, that the concurring credi- 
tor was not a true creditor to the extent reauired by law, the 
court, of consent, remitted to the assistant clerk to report, and, 
on his report, refused to recall. 

In considering the grounds pleaded for the recall of a seques- 
tration, which is generally the first form in which the merits of 
the proceeding can be fully discussed, the various reasons that 
can be stated for support or for recall will have to be considered 
in conjunction with the shapes in which the statute may be mis- 
a])pliea. As already remarked, the first steps may be taken 
with an intentional naw in them, in order that, while the creditors 
suppose a sequestration is in progress, there may be none, 
and preferences which a genuine sequestration would level may 
be preserved. On the other hand, a person not belonging to the 
class for whom the sequestration act was intended, may endea- 
vour to defeat the just preferences of his creditors by bringing 
himself within the act, or a fictitious and ^^ confident^ creditor may 
have recourse to it to the prejudice of the creditors who have 
done diligence. The court must look to the genuineness of the 
alleged circumstances bringing the debtor within the act, and also 
to the genuineness of the creditor'^s claim, and where there is 
palpable fraud, there must be a recall. Thus, in Wood v. Thom- 
son, 29th Jan. 1831, 9 S. 351, the debtor^s brother had concurred 
with him in obtaining sequestration on a promissory note for ^146, 
10s. The note was by a third party in favour of the debtor, and had 
been dishonoured. It was said that the brother had paid it, but 
there was no protest against the payee, and though the maker was 
imprisoned, tne letters of caption were for a debt of only £50. 
In a list of debts on the occasion of a private trust, the debtor 
had not entered the debt to his brother. The sequestration was 
recalled. 

(364.) The failure to follow up the awarding with 
the proper statutory notices, or to perform accurately 
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any of those forther proceedings in the seqnestration 
which constitute the duty of the petitioning creditor or 
others, will not be a ground for recalling the sequestra- 
tion, which, when once awarded, if it has been properly 
awarded, creates 2k jus qtuBsitum in favour of the credi- 
tors at large, who are benefited by it, not to be affected 
by the subsequent acts or omissions of individuals. 

Gray v. Cockbum, 2d Feb. 1 844, 6 D. 569. The case was one 
of a mere verbal blunder, but it ^ve an opportunity for settling 
this broad question. The christian name " Alexander,^ insteaa 
of *'*' James,^ had been inserted in the notice in the Edinburgh 
Gazette, (see below, Ch. IV. § 1.) There was an attempt to 
remedy the error, but the question was considered on the ground 
of the notice being vitiated, and equivalent to none. The case 
was laid, on minutes of debate, before the whole court. A 
minority were of opinion that the omission vitiated the seques- 
tration, and that it ought to be recalled ; but the majority, on 
the principle that after sequestration is awarded, if it have been 
rightly awarded, there is a judicial appropriation of the estate to 
the creditors as a body, which cannot be aefeated by the omission 
or misconduct of an individual, held that whatever might be the 
remedy which they should afford in the circumstances, it could 
not be a recall. The application for recall was by a creditor 
whose preference was destroyed by the awarding ; and thus the 
question was thrown upon the merits of the right which the 
creditors at large have to protect what they may gain bv the 
awarding. It was, as a counterpart, held that whatever nullities 
may be created by omissions or improper proceeding, must be 
of the matters that follow, and not of the matters that precede 
the defect. In the opinion given by Lord Murray, which was 
that followed by the majority of the court, the effect that any 
recall on account of omission to comply with statutory directions 
might have on the general administration of the statute, is thus 
laid down : — 

*' The statute is, from its nature, and its provisions, entitled 
to the most favourable construction, and the legislature has 
farther expressly declared, ' That this act shall be construed 
in the most beneficial manner for promoting the ends herebjr in- 
tended.' Here a rule of construction is authoritatively enjoined 
by the legislature. 

*^ A statute containing so many special enactments, must, 
according to the ordinary course of human affairs, give rise to 
some omissions in the observance of the rules laid down, arising 
from mistakes or accidents. If all departures from any part of 
the procedure enjoined by the statute shall be held fatal to 
every thing that has preceded, as well as to every thing that 
might follow, the blunder or accident, then a rule of construction 
wiU be established, directly opposite to that which is authori- 
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tatively enjoined by the legislature, and perhaps equally so to 
that wniph the former statute received in practice. We believe 
that if an inquiry was made, it would be found, that where errors 
were perceived, the course followed was to substitute correct pro- 
cedure for that which was erroneous, either by having sequestra- 
tion awarded of new, or, where the error was committed in a 
later stage of the proceedings, by substituting others for them ; 
such proceedings, we admit, have not the authority of decisions, 
because they passed ex parte^ and without discussion.^^ 

On the special effects which a recall, on the ground of the mis- 
take under consideration, might have in defeating the creditors, 
as a body, it was observed, '^ It is important to keep in view, that 
this clause of the statute, directing advertisements, is not confined 
to the case immediately before the court, of a sequestration 
applied for by a debtor with concurrence of creditors, but applies 
equally to all the other cases of sequestration under the act, where- 
by sequestrations opposed by the debtor or by a company, or 
sequestrations of the estates of deceased debtors, may be awarded. 
The judgment pronounced by the court in this case, will, there- 
fore, be equally applicable to a failure of advertisement in any 
one of these cases. 

^* A party who was in the course of obtaining preferences which 
a sequestration would cut down, might disarm the vigilance of 
other creditors, by initiating a sequestration, and by tne subse- 

Suent blunder of a Christian name, make every thing previously 
one null, when the creditors would have no redress but by 
carrying on the sequestration. In the case immediately before 
the court, of an application for sequestration by a debtor, with 
the requisite concurrence, the award of sequestration may take 
place immediately ; but the 23d section evidently contemplates, 
that opposition may be made even by a creditor ; and, in various 
cases, tnat opposition may be protracted. 

^' It is even possible, thougn no way a probable case, that the 
opposition may be carried on in this court, and in the House of 
Lords, before the sequestration is awarded ; at any rate, an interval, 
greater or less, may take place between the first deliverance in 
the sequestration and the award of sequestration. During that 
period all preferences are suspended, though no advertisements 
can possibly take place before tne award of sequestration. Without 
going farther than the section quoted, and other sections which 
shall afterwards be adverted to, the abbreviate recorded on the 
second lawful day after the first deliverance, would then operate 
as an inhibition and citation in an adjudication, during that period, 
without any advertisement. 

'^ These are positive enactments, and dispose of matters inde- 
pendent of the advertisements, which are afterwards ordered in 
the same section. If so, on what principle can they be held to 
depend on the advertisements which shall afterwards be made ! 
There is a provision, that if the abbreviate shall not be recorded, 
it shall not have the effect of an adjudication of the estate of the 
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debtor. But there is no authority for adding to these provisions, 
80 clear and so absolute, that tne abbreviate, dulj rctcorded in 
terms of the statute, shall have no effect unless a subsequent 
provision for advertisement in the London Gazette is complied 
with. The statute might have contained nothing but these en- 
actments, and they would, as expressed, be independent, and have 
been effectual to a certain extent.^ 

(365.) JSarpediency. — It will not be a sufficient ground 
for granting recall at the suit of individual parties within 
the forty days, that it will be expedient to do so, and that 
the affairs of the bankruptcy may be better managed in 
some other form. 

Kid 17. Rose, 12th Feb. 1830, 8 S. 510; see Broughton «. Dick- 
son, 2d July 1812, F. C. Although there should l>e no appear- 
ance to defend the sequestration, it does not appear that the court 
will ^rant recall, unless a legal ground be stated as above, for the 
creditors are not parties, and unless as against those who unsuo- 
cessfully oppose it, a decree of recall is not ret judicata^ Douglas, 
15th Feb 1812, 2 B. C. 334. 

Where the recall, however, is applied for, in proper form, by 
nine-tenths of the creditors, as the directions of the act are, not 
that the applicant shall show cause why there should be a recall, 
but that parties concerned shall ** show cause why the sequestra- 
tion should not be recalled,^ it seems to be the rule that prepon- 
derating consent shall, in that case, be sufficient ground for the 
awarding, unless special reason against it be shown. The ap- 
plication by nine-tenths seems, in this respect, to come in the 
place of the former practice, by which the court used to allow re- 
call where the bankrupt and trustee applied, with concurrence of 
all the creditors who had claimed, 2 JB. G. 331, 332; Jamieson 
& others petitioners, 21st Dec. 1822, 2 S. 105; Kirkland peti- 
tioner, 8th July 1836, 14 S. 1118 ; Lothian petitioner, 22d Jan, 
1839, 1 D. 401, where a composition was agreed to by all the 
creditors who could be discovered, and there was no opposition. 

(366.) No ground of recall, however strong, such as, that 
the sequestration was applied for by mistake, will sanction 
a recall, applied for in any other manner than that direct- 
ed by the act. 

Taylor <?. Kerr, 27th May 1826, 4 S. 625, where the peti- 
tioning creditor, who was abroad, said he had acted in total 
ignorance of the nature of a sequestration, and the petition 
for recall was supported by a majority of the creditors. This 
was under the oia act ; but the principle is equally applicable 
to the new. 
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(367.) Effects of Recall. — ^The interlocutor, by simply 
'^ recalling" the sequestration, restores to their validity 
whatever preferences were struck at, and the sequestra- 
tion ceases to be equivalent to an inhibition, or to a dili- 
gence in any shape. 

These qualifications being created by statute, as concomitants 
of a sequestration, lapse when it is annulled. By the interlocu- 
tor, all farther proceedings are discharged and prohibited. The 
recall is ordained to be registered in the register of sequestra- 
tions, and warrant is given to purge the register of inhibitions of 
the sequestration as an inhibition, by ordainin? the keeper to 
enter the recall on the margin. The interim factor or trustee 
may be ordained to deliver any funds realized by him to the 
petitioner, or the person having right thereto. Where there are 
purchasers of any part of the bankrupt estates, or other third 
parties have an interest, it would seem that it may be attended 
to. (See 2 B. C. 334.) It is not usual for the interlocutor to 
annul the whole proceedings ; and it is specially provided, in 
§ 26, that recall snail not nullify the interruption of prescription 
constituted by petitioning, concurring, or claiming. 



CHAPTER III. 



EFFECT OF THE SEQUESTRATION IN ATTACHING THE 
PROPERTY AND RIGHTS OF THE BANKRUPT. 

SECT. 1. DATE OF THE VESTING. 

(368.) The date of the sequestration is the date of the 
first deliverance by the Lord Ordinary on the petition. 
In those cases, then, where the Lord Ordinary, in the first 
place, appoints citations or intimations, or postpones consi- 
deration till some irregularity be rectified (par. 333) the 
date of such his first interlocutor becomes the date of the 
sequestration if it be afterwards awarded. Whatever 
rights, therefore, the decree of sequestration carries, are 
carried from that date. 

§ 24. See the effects of this rule considered in connexion with 
the operation of the sequestration as a diligence, and as a veiSting 
of the est%te, in the following sections. 

u 
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SECT. 2 
SEQUESTRATION AS A DILIGENCE. 

(369.) The sequestration renders the debtor, or com- 
pany, notour bankrupt from its date, without prejudice to 
any previous bankruptcy. To bring this bankruptcy to a 
uniformity with the other forms, all rights on which infeft- 
ment may follow, are to be held as of the date of the 
registration of the sasine, and all transferences and securi- 
ties which do not require sasine, but which require inti- 
mation or delivery to render them complete, are to be 
held as of the date of such intimation or delivery. 

§ 25. See on the effect of bankruptcy, Book III. This pro- 
vision so far as respects bankruptcy by virtue of the seqnestrar 
tion, has, of coarse, no reference to the case of a deceased debtor^s 
estate. Bat see par. 383. 

(370.) Arrestment and Poinding. — The sequestration is 
declared to be, from its date, equivalent to an arrestment 
in execution and a decree of forthcoming, and also to an 
executed or completed poinding. In this respect it retro- 
acts, so as not only to sweep away all arrestments or 
poindings by individual creditors, subsequent to the date 
of the sequestration, but likewise those '* on or after the 
sixtieth day prior to the sequestration." The funds or 
effects affected by such null diligence, or their nroceeds, 
if sold, must be made forthcoming to the trustee 

Act, § 83. For the method of calculating the sixty days, see the 
discussion of the rule under the act 1696, p. 208. The expression 
here used differs from that of the act 1 696. In this clause, more- 
over, the words are, '* on or after the sixtieth day prior to the 
sequestration,'^ while, in § 95, applicable to actions of mails and 
duties, and poindings of the ground, the words are, that nothing 
shall be available, unless it be done " at least sixty days before 
the date of the sequestration.^ Both these forms of expression, 
however, admit of the application of the role applied to the act 
1696, and the arrangements for equalising diligences, and wher- 
ever the period, sixty days, is used in the law of Scotland, the 
rule of calculation confirmed in the case of Scott, must be held 
to apply. With the civilians, the principle of dies inceftmmro 
compteto habetUTj seems to have been held only where it tended to 
an equitable application of the law (Voetat Pand. XLIV. 3 ;) 
but, as practisea in Scotland, it must now be held as a strict rule. 
For the effects of the equalisation of diligence, see as to 
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ment, p. 96, and as to poinding, p. 102. It does not seem to 
have been intended that this provision could be made applicable 
in the case of the sequestration of the estates of a deceased person. 
See, in the ensuing section, p. 315. the vesting in the trustee of 
alienations and diligences witin a certain period anterior to the 
decease. 

(371.) As all arrestments and all poindings used within 
sixty days before notour bankruptcy, and within four ca- 
lendar months after it, rank pari passu ; and as a petition 
for sequestration, without consent, must be presented 
within four months after notour bankruptcy, such seques- 
tration will have the effect of equalising, and sweeping 
into one general diligence for the benefit of the creditors 
at large, all arrestments and poindings used on any day 
subsequently to the sixty-first day before that on which 
the debtor was made notour bankrupt. 

Act, § 8, as construed with 54 Geo. III. c. 137, §§ 2, 5. This 
is a material amendment on the old act, by which, instead of the 
sequestration being an arrestment, it was merely enacted, § 40, 
^' That no arrestment of the bankrupt's effects, used at any time 
within sixty days before the date oi the first deliverance on the 
petition for sequestration, shall give a preference to the arresting 
creditor, in the event of sequestration taking place, but that, in 
every such case, the effects arrested shall be made forthcoming 
to the trustee,^ &c. In interpreting the like clause, in the pre- 
vious act of 33 Geo. III. c. 74, the court were obliged, unwil- 
lingly, to decide, that '' The act awarding sequestration on the 
first deliverance on the petition for sequestration, cannot be held 
as an arrestment in the question with arresters whose diligences 
were used sixty days, or more, before the sequestration.'^ 
M'Geachy & Others i). Johnston's Creditors, 2d March 1808, 2 
B. C. 79. The principle was afterwards confirmed under the 54 
Geo. III. c. 137. Macewan «. Young, 27th March 1817, F. 0- 

It was formerly held, that when an act creating notour bank- 
ruptcy had once occurred, the sequestration must be applied for 
within the statutory time thereafter, and that the period could not 
recommence by a second making notour bankrupt, the bankruptcy 
being a status which, once constituted, could not be reconstituted, 
unless there were intervening solvency. In Balfour «?. Pedie, 
20th Feb. 1841, 3 D. 612, it was, however, found, that this 
doctrine does not apply to the new act, and that, when there has 
been an act of notour bankruptcy within the four months pre- 
ceding the application, there is nothing in any preceding bank- 
ruptcy to bar the awarding. The bearing of this rule on the pre- 
sent subject would appear to be as follows : If the bankruptcies 
have succeeded each other in such a manner, that, counting the 
sequestration as one of them, the four months following on any 
one of them has not expired before the commencement of the 
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sixty days preceding another, the seqaestration will sweep up all 
the diligences used within sixty days of the first bankmptcy ; bot 
that if there be any hiatus in the succession, the seqnestratton 
cannot affect diligences anterior to it. If this should be found to 
be the law, it may be possible that the clause obliging arresters 
and poinders to refund to the trustee, may hare a retroaction for 
a considerable period. 

(372.) The trustee does not require to have a loosing of 
the arrestment to get goods taken out of the nexus of an 
arrestment. The awarding is executed diligence, autho- 
rising him to take possession of the bankrupt's effects in 
all quarters ; and where he is resisted, or an opposition 
right is set up against him, he may apply to the judge 
ordinary. 

Allan & Son «. Fyfe, 28th Nov. 1835, 14> S. 80. Here tho 
trustee applied to arresting creditors to loose their arrestments, 
that perishable articles might be sold, and they refused to do so, 
except on their own terms. It seemed to be the general opinion 
on the bench, that the trustee had adopted a wrong method. 
The Lord President said, *^ Had the trustee applied to the She- 
riff, he must have got immediate access to the goods ;^ and Lord 
Mackenzie said, ^^ So &r from the trustee desiring to hare the 
arrestments loosed, I think he should have desired them to stand 
good for the benefit of all concerned. If they were loosed, the 
subjects arrested misht be exposed, perhaps, to nazard of different 
sorts, whereas the benefit of the diligence just accrues to the 
banlmipt estate, if it be not loosed. Besides, it might raise a 
question, if a creditor consented to loose his arrestment, whether 
he did not thereby forfeit the benefit of the provision regarding 
his expenses.^^ This is said in relation to the expression, ** d^- 
prived of the benefit,^ &c. see below. 

(373.) It is provided ^' that the arrester or poinder, be- 
fore the date of the sequestration, who shall be thus de- 
prived of the benefit of his diligence, shall have preference 
out of such funds or effects for the expense bondjide in- 
curred by him in such diligence.'* 

Act, § 83. It was found, in interpreting the equivalent clause in 
the old act, that an arrester within the equalising period was not 
bound to loose his arrestment at the demand of the trustee, and 
was justified in refusing to do so unless on his own terms — im- 
mediate payment of the expenses. (Allan & Son, as above.) 
The completers, or '^ users, as they are termed, of diligence 
equalised on account of notour bankruptcy, and brought within 
the sweep of the sequestration, have a like clause for the refund- 
ing of their expenses, which will have to be interpreted with the 
above. 54 Geo. III. c. 137, § 2. 
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(374.) Poinding of the Ground^ and Decree of Mails and 
Duties. — The sequestration, as a diligence, is preferable 
to that of the holders of real securities, against the move- 
ables on the land, and the rents, unless in so far as their 
diligence covers the interest of the debt for the current 
term, or for one year immediately preceding the com- 
mencement of that term. Subject to this exception, no 
poinding of the ground which has not been carried into 
execution by sale sixty days before the date of the seques- 
tration ; and no decree of mails and duties on which a 
charge has not been given sixty days before that date, is 
available in competition with the sequestration. 

Act, § 95. See the exception in the case of interest, noticed be- 
low, in connexion with the claims of preferable creditors. Accord- 
ing to the literal terms of the clause, no poinding of the ground 
or decree of mails and duties within tne prescribed period is 
good ; but § 79 of the act, preserving the rights of the superior, 
the restriction can apply only to the holders of heritable secu-* 
rities. 

There is in this clause no provision corresponding to that in 
§ 83, which makes the proceeds of an arrestment or personal 
poinding after the sixtieth day before the bankruptcy, forthcom- 
mg to the trustee ; but as any proceeding in contravention is 
declared not to be ^^ available,^^ there can be no doubt that funds 
realized within the sixty days may be recovered. 

The want of a similar provision in the old act occasioned some 
decisions contrarv to the spirit of the bankrupt law. In Camp- 
bell «. Paul, 13th'' Jan. 1835, 13 S. 237, an heritable creditor infett, 
having — after sequestration was awarded, but before the trustee 
was confirmed — raised and executed a poinding of the ground, 
obtained warrant of sequestration of crop and stocking, in secu- 
rity of the principal and interest of the sum secured. It was 
found that, on the lands not being sufficient, when sold, to meet 
the debt, there was a real preference over the moveables. See 
TuUis V. Whyte, 18th June 1817, F. 0. and Bell v. Cadell, 3d 
Dec. 1831, 10 S. 100, where decree of poinding being obtained 
before sequestration, execution was proceeded in after the award- 
ing. See also Kinnear «. Watson, 17th June 1832, 11 S.46. 

( 375.) Landlords Hypothec. — The landlord's hypothec 
is nol affected by the sequestration act. 

§ 96. See the nature and operation of this right above, p. 69. 

(376.) Adjudication. — The sequestration is an adjudi- 
cation of the debtor's heritable estate from its date, for 
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payment of the whole debts, principal and interest, as 
accamulated at that date. When it comes within year 
and day of " any effectual adjudication," the estate attach- 
ed thereby is brought within the sequestration. 

Act, § 82. See as to the ranking of adjudications within year and 
day of the first effectual, p. 78, et seq. It will be observed, that 
it IS not merely the first effectual, but any effectual .adjudication 
within year and day before its date, that the seaaestration carries. 
This will bring into the sequestration any isolated adjudication 
that may be completed, as well as any first effectual with its 
conjoined adjudications. It will be observed, that by § 20, the 
registration of the abbreviate after the first deliverance, indepen- 
dently of the awarding, has the effect of an inhibition, or of a 
citation in an adjudication, which will be efficacious if the award- 
ing should be delayed. If the provisions regarding the equali* 
sation of diligence against moveables should be found to apply to 
the sequestration of a deceased person^s estate, this provision 
regarding adjudication may, it would seem, also apply. See 
above, par. 370, and Commentary. 

(377.) Croum^s Ea^tent — There is no mention of the 
crown's extent among the diligences which have to be 
equalised ; and it would therefore appear that an extent 
will not be defeated by the retroaction of the awarding 
to the date of the first deliverance. 

Professor Bell holds, (Com. on the recent Acts, p. 49) that '' The 
trustee will not be entitled to a preference over the crown^s right, 
unless the sequestration be actually awarded previous to the 
fiat.^ See this matter discussed in connexion with the law of 
extent, p. 92. The old act not vesting the estate until the 
adjudication to the trustee, the decisions on it can furnish no pre- 
cedents on this point. 

Under that act a remarkable case occurred of the imperative 
character of the rule, that the crown^s extent carried all before it, 
up to the moment of the adjudication to the trustee. On a 
motion for confirmation of a trustee, and adjudication, appear- 
ance was made by the crown counsel, who, without intimation to 
the petitioner's a^ent, craved that the petition might be super- 
seded till next day ; and, in the absence of the petitioner, the 
court acceded. Afterwards, and before the interlocutor was 
signed, it was represented that the object of the postponement 
was to have a wnt of extent issued ; but, in absence of the crown 
counsel, the court refused to go back on the matter. In the mean 
time a writ was issued. It was craved that there should be 
inserted in the interlocutor awarding confirmation a clause giving 
effect to it as if it had been issued the day before ; but this was 
refused. Tipper f>. the King, 22d May 1830, 8 S. 785. 
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Questions tmth Foreign Diligence. 

(378.) A curious question was suggested in the opinions in 
the case of Lindsay v. Paterson, 10th July 1840, 2 D. 1373, 
(see below, p. 315,) how &r the rules as to the e<^uaIisation of 
diligence would apply to those methods of execution in other 
countries which correspond with arrestment and poinding as per 
§ 83 of the act ! In this case the creditor had sued out in the 
court of the Lord Mayor of London a declaration, as a step 
in a foreij^ recovery, against a partner of Coutts & Co. as 
the depositary of money of the bankrupt. Passing from the 
discussion of the main principle on which the case was decided. 
Lord Gillies observed, '' I would observe farther, though I do not 
rest my opinion on it, that the attachment would seem to be 
struck at oy the retrospective effect of the statute, § 83, as it 
was within sixty days of the sequestration. The respondent has, 
indeed, pleaded that the statute is limited to arrestments, and 
that an attachment is not reached by it. But I consider that 
plea to be totally unfounded. The one is an English, and the 
other is a Scotch term ; but the thing designated is equally 
struck at by the statute, whether it is attempted in England or 
in Scotland. If a Latin term of the same signification had been 
used, the statute would not thereby have been impaired in its 
operation, provided that the thing so designated was clearly un- 
derstood." 

The process of foreign attachment happens to bear a remark- 
able resemblance to that of arrestment in execution. It arose 
from custom, in commercial places, like our act of warding, as a 
special remedy for the recovery of debts from strangers. It is 
known within the city of Lonaon (where it proceeds before the 
Lord Mayor or the Sheriff), in Bristol, Exeter, Lancaster, and 
some other towns. The creditor makes an affidavit of his debt, 
which must be liquid, and must have been contracted within the 
range of the local custom. It is in form a process subsidiary to an 
attempt to recover the debt by ordinary action, and is in prac- 
tice not made until certain returns have been entered to the 
effect that the defendant ^' has nothing within the city whereby 
he may be summoned, nor is to be found within the same." It 
is believed, however, that in practice these returns are fictitious, 
and that care is generally taKen to keep the defendant from all 
knowledge of the proceeding. At the proper time, a notice is 
served on the debtor or depositary, warning him that the debts 
or effects are attached in his hands, and that he must not part 
with them. This person, who is in the same position as the 
arrestee with us, is thenceforth called the gameshee— in Norman 
French, the person warned. So far the proceeding is parallel to 
our process of arrestment ; but it does not afford so effectual a 
means of execution. There are no means, like our forthcoming, 
of taking the property out of the hands of the gameshee ; and, if 
he refuse to give it up, imprisonment is the only remedy. See 
Comyns. toce Attachment. 
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If all the means of execution in other oonntries had so close a 
resemblance to our own, it might not be difficult perhaps to ap- 
ply the equalising rule of the sixty days anterior to the seques- 
tration, though it would be quite impossible, even in these cases, 
to carry out the rule to any thing parallel to what is in Scotland 
the equalisation by accretion of diligence within sixty days before, 
and four months after, notour bankruptcy, (see p. 307.) Bat 
it is to be feared, that, if tempted by an incidental case of simi- 
larity like the above, an attempt were made to stretch the act to 
cover execution in other countries, the divei^ence that would be 
discovered to exist in many cases between our own forms and the 
corresponding ones of the other country would lead to a regret 
that so wide a field of vague inquiry had ever been opened. It 
is believed that foreign countries would often form more exact 
parallels to our method of proceeding than England. Except by 
the above described local custom, it is believed that there is do 
process equivalent to our arrestment followed in that part of the 
empire. Holland is said to possess such a form, and the Freoch 
have a process apparently ot a like character, bearing the name 
saisie-amt, (see Code de Procedure Civile, P. I. Liv. 5, T. 7. A 
8ame$ Arrets on Opparitum»y of which the first paragraph is, 
^^ Tout cr^ncier pent, en vertu des titres authentiques on priY^ 
saisir-arrdter entre les mains d^un tiers les sommes et elteta ap- 
partenans 'k son d^biteur ou s^opposer k leur remise.**^ 



SECT. 3. 

VESTING OP THE MOVEABLE ESTATE AND 
MISCELLANEOUS RIGHTS. 

(379.) General Vesting Clause. — By the retroaction of 
the confirmation of the trustee, *^ the moveable estate and 
effects of the bankrupt, wherever situated, so far as at- 
tachable for debt," are absolutely vested in him as from 
the date of the sequestration, '* subject always to such 
preferable securities as existed at the date of the seques- 
tration, and are not null or reducible/' 

Act, § 78. The clause was found, in the case of Gordon r. Millar, 
12th Jan. 1842, 4 D. 352, to be absolute in its operation, and 
to carry all the estate that came within its terms, fn this ease it 
carried off a fund in medio in preference to arrestments used some 
months before the debtor^s death, and previously to the passing 
of the act, reserving the arrester^s preterence in a distriootion. 
See as to how far preferences on the estate of a deceased person 
are struck at, below, p. 315. 

This clause operated a change on the law as it existed under the 
old act, resemblmg, at least in its terms, a corresponding change 
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in the bankrupt law of England. By the 6 O. IV. c. 16, § 63, 
it was enacted, that ^^ the commissioners shall assign to the assig- 
nees, for the benefit of the creditors of the bankrupt, all the pre- 
sent and future personal estate of such bankrupt, ^ &;c. By the 
act for establishing a court of bankruptcy, by which the old sys- 
tem of granting a commission of bankruptcy was superseded, 
1 & 2 W. IV. c. 56, it was enacted, (§ 25,) " That, when any 
person hath been adjudged a bankrupt, all his personal estate and 
effects, present and future, which by the laws now in force may 
be assigned by commissioners acting in the execution of a com- 
mission against such bankrupt, shall become absolutely vested in 
and transferred to the assignees or assignee for the time being, 
by virtue of their appointment, without any deed of assignment 
for that purpose.^^ The clause in the old sequestration act, as 
that in the old bankrupt act of England, appointed the property 
to be conveyed. " The nomination of the trustee being thus re- 
ported and approved of, the court shall at the same time ordain 
the bankrupt to execute and deliver, within a certain reasonable 
time, to be specified in the interlocutor, a disposition, or other 
proper deed or deeds of conveyance or assignment, making over 
to the said trustee or trustees, in their order, his whole estate and 
effects, heritable and moveable, real and personal, wherever situ- 
ated,^^ § 29. There are, however, peculiarities in the English law 
of bankruptcy, which make the change in the Scottish law more 
essential, at least as far as respects property in countries subject 
to the law of England, than the alteration in the English law is. 
The principle there is, that, from the date of the act of bank- 
ruptcy, every transaction with the bankrupt is null, in so far as 
it may affect his creditors, unless such transactions as have been 
specially excepted from the nullity by statute. The English 
common law courts, finding no such principle in a Scottish se- 
questration, viewed the compulsory conveyance to the trustee as 
a mere ordinary assignment, which, in the case of a chose in ac- 
tion, or a right of action, they do not acknowledge. In conse- 
quence of this, taken in conjunction with no right to sue being 
vested in the trustee, and the clause which qualified the trustee'^s 
right by the words, ^^ in so far as may be consistent with the laws 
of other countries, where the effects are out of Scotland,^' the 
trustee was found to have no right of action in London for the 
balance of an account due to the bankrupt, Jeffrey r. M'Taggart, 
6 M. & S. K. B. 126. See the case commented on, 2 B. G. 407. 
The facilities thus given to the trustee in the new statute, are 
aided by § 49, which makes a certified copy of the act and war- 
rant in favour of the interim factor, or of^the trustee, give them, 
respectively, authority to sue, in all parts of the British dominions, 
in the same way as the bankrupt might have done if his estates 
had not been sequestrated. Tne awarding of the sequestration 
has now, therefore, at least in as far as respects property not 
within the jurisdiction of the court, become materially different 
from what it was under the old act. With respect to property 
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within the juriadiction of the court, the olause directing the bank- 
rupt to convey was fortified by a proviBion, to the effect that, in 
the order to convey, the court is to ^^ declare every right, title, 
and interest which was formerly in the bankrupt, to be now in 
the trustee/^ But, by the existing act, without any conveyance, 
and without any adjudication, all moveable rights and interests 
vest from the date of the sequestration. Under the old act, the 
nature of the transference is thus described by Professor Bell : — 
*^ The judgment awarding sequestration, strictly speaking, is not 
in itself either an adjudication of the heritable, or a transference of 
the moveable property. It merely sets apart, as in manibus curios^ 
and to be taken under the superintendence and care of a factor, 
to be chosen bv the creditors, in consequence of the appointment 
of the court, the whole of the bankrupt s estate and effects, to be 
preserved for the use of the creditors, till thev shall have had 
time to fix on a proper person in whom to vest tne estate as their 
trustee.*^ 2 B. G. 327. But see below, p. 317, as to the doctrine 
of later decisions on the old act. 

In Eattray «. White, 8th March 1842, 4 D. 880, the prin- 
ciples relative to the vesting of estates according to the latter 
bankruptcy enactments, in both parts of the kingdom, were illus- 
trated, with special reference to the English Insolvent Debtors^ 
Act, 1 & 2 Vict. c. 110. By § 46, wherever a registered title is 
necessary to convey real property, the vesting, order, and appoint^ 
ment of the assignee, are to be registered as such title. By § 37, 
the estate vests in the assignee without conveyance. It was held, 
though with considerable (ufference of opinion, that the recording 
of the vesting, order and appointment, m the register of sasines, 
vested heritable rights in Scotland, and precluded diligence. 

(380.) Successive Trustees. — The moveable estate vests 
not only in the trustee, but in " any succeeding trustee,'' 
from the date of the sequestration ; and v\^hether the cre- 
ditors devolve the estate on the trustee next in succession, 
or elect a new trustee, the vesting goes back to the mo- 
ment when the previous trustee ceased to hold the oflSice. 

Act, §§ 77, 78. The method by which a new trustee may be ap- 
pointed, and the responsibilities to which he succeeds, are described 
elsewhere. Under the old act, in case of a new trustee, the adju- 
dication had to be repeated to vest the estate. 

(381.) Property beyond the Jurisdiction of the Court.-— 
The court has indicated that it will interdict any creditor 
over whom it has jurisdiction, from proceeding to attach 
moveable property of the debtor beyond the jurisdiction 
of the court, and will take all competent measures for 
bringing such property into the hands of the trustee. 
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where the creditor who has attempted to attach it may 

plead any preference he is really entitled to in the courts 

of Scotland, 

Lindsay v. Paterson, 10th July 1840, 2 D. 1373. The de- 
cision was on § 78, as above, which absolutely vests in the trustee 
all moveable property, wherever situated, from the date of the 
sequestration. The creditor was, in this instance, suing out a fo- 
reign attachment, according to the custom of London. (See above, 
p. 311.) It was a specialty in this case, that the creditor was a 
very important party to the sequestration, being the petitioning 
creaitor, and the circumstance was noticed from the bench ; but 
it does not appear that it influenced the decision, which seems to 
have rested on the general principle above set forth. If the cre- 
ditor should break such an interdict, by proceeding with his 
attachment before the foreign judicature, the remedy would, of 
course, be damages for breach of interdict. The creditor, in this 
case, pleaded that the result of such an '^ interdict would be, that 
an English creditor competing with a Scottish creditor, in the 
use of similar steps of dihgence gainst his debtor, would gain an 
unjust advantage ; because the Scottish courts would tie up the 
hands of the Scottish creditor, in respect of his domicile in Scot- 
land subjecting him to their jurisdiction, while the English cre- 
ditor would ^0 on and make his preference complete ; "^^ but the 
answer to this seems to be, that in the case of an English credi- 
tor proceeding with such an attachment, the trustee, in virtue of 
the clause vesting the estate in him, could appear in the English 
court, which would give effect to the act, and quash all proceedings 
from the date of the first deliverance, (see above, par. 379,) while, 
as a reason for his not proceeding in this manner against a Scottish 
creditor, he may adduce the superior convenience and economy 
of taking out an interdict in Scotland. 

(382.) Deceased Debtor. — There are separate rules for 
the reduction of preferences over the property of a deceased 
dehtor. They take effect only when the sequestration is 
dated within seven months after his death, and, conse- 
quently, there is no interference with any preference or 
security if the first interlocutor be dated more than seven 
calendar months after the death. 

The securities reduced are, 1st, " Any preference or 
security for any prior debt, acquired by legal diligence on 
or after the sixtieth day before his death, or subsequent to 
his death." 2d, " Any preference or security acquired for a 
prior debt by any act or deed of the debtor, which has not 
been lawfully completed for a period of more than sixty 
days before his death." 3d, " Any confirmation as execu- 
tor-<»reditor after the debtor's death." The estate, in any 
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of Bach eases, goes to the trustee. There is a provision, 
as in the case of an arrester or poinder, (par. 373») for 
repayment of expenses bond fide incurred in diligence or 
confirmation. 

Act, § 84. This provision appears to have been intended as a 
substitute, in the case of a deceased persou'^s estate, for the arrange- 
ments making the sequestration an equalising diligence, in that 
of a living bankrupt. It is a totallv new feature in the law of 
sequestration, and nas not yet been illustrated by decisions. 

See on the subject of the ranking on a deceased person^s estate^ 
independently of the statute, p. 106, et seq. 

(383.) Statutory criterion of date of alienation. — In 
questions under the act, "all dispositions, assignations, 
and venditions which do not require sasine, but to v^hich 
intimation or delivery is requisite, in order to render 
them complete as transactions or as securities,*' are to 
** be reckoned to be of the date of the intimation, delivery, 
or other act requisite for completing the same, without 
prejudice to their validity or invalidity in other respects ;" 
while the sequestration is equivalent to intimation or de- 
livery in favour of the trustee, at its date. 

Act, §§ 25, 78. There is a similar clause in the old act, still in 
force, and which is elsewhere commented on as having reference, not 
to the effect of sequestration on the transactions in question, but 
fo that of the act 1696, for the reduction of preferences granted 
within sixty days of bankruptcy. (See Book III. chap. II. § 2, 
p. 233, et seq.) According to the interpretation of that act, 
when the transaction is a natum debttum^ it is not affected by the 
act ; and as a delav in the completion of the transaction by inti- 
mation does not alter its character in this respect, it cannot, by 
the circumstance of such an event coming within the sixty days, 
be affected by the act. See p. 241, et seq. This doctrine cannot 
apply to sequestration, because, independently of the provision, 
which, as above, makes the sequestration an intimation of the 
transfer to the trustee, from the date of the sequestration, the 
debtor^s hands are tied up, and he cannot, with the exceptions in 
the 85th section, as below, make any transfer of his estate, 
whether it be to a previous creditor, or for a novum debitum ; 
whereas, within the sixty days, under the act 1696, the bankrupt 
is untrammelled in the management of his affairs, in so far as he 
does not give preferences to previous creditors. 

Professor Bell was apprehensive that the old act was insuffi- 
cient to prevent intimation, being an act done solely by the debtor, 
from coming between the awarding of the sequestration and the 
adjudication to the trustee, holding that the clause ^' is a provi- 
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fiion applicable only to the construction of the act 1696, c. 5 ; 
and if the security were not for a prior debt, but in favour of a 
creditor who had lent money on the assignation beine granted, it 
seems not to admit of doubt, that under that particular provision 
no exception could be taken against it. Unless, therefore, the 
doctrine held by the court in the case aboTe alluded to [Buchan 
«. Farquharson, 24th May 1747, M. 2905, on the sequestration 
act 33 Geo. III. c. 74] shall be departed from, or the law shall 
be altered by the legislature, there is no security to creditors 
against the completion of assignations, after the awarding of se- 
questration, but by means of an intermediate adjudication, some- 
what analogous to the English provisional assignment under a 
commission of bankruptcy. 2 B. C. 329. On the occurrence of 
a case, however, the court acted more in accordance with what 
the author thought the law should be, than with what he held it 
to be. See Inglis v. Paul, 26th Feb. 1829, 7 S. 469, where the 
necessary intimation of a lease to subtenants, made between the 
awarding and the adjudication, was found insufficient to carry the 
lease out of the bankrupt estate, see p. 237. 

(384.) It is essential to this provisioo, that if a person 
have purchased commodities which have not been delivered 
at the date of the first deliverance, any subsequent delivery 
is null, unless it come under the exception belov^ stated 
in paragraph 389, and that an assignee whose debt has 
not been intimated before the date of the first deliverance, 
cannot validly intimate it thereafter. 

See the above commentarv and the discussions under the act 
1696, p. 232, et seq. In the case of Roberts v, Wallace, 28th 
July 1842, 5 D. 0, an attempt was made to assign a lease, and 
the crop and stocking on the farm, without change of possession, 
by an instrument of possession and symbolical delivery ; and the 
removal of the crop by the assignee, subsequent to sequestration, 
(which was under the old act,) was held to be illegal. See Paul 
V. Cuthbertson, 3d July 1840, p. 178. 

(385.) What will be effectual delivery. — In deciding 
what will be a good delivery to take moveables out of the 
sequestrated estate, the criterion is not the same as that 
on which the power of stopping in transitu may be exer- 
cised ; for the goods will cease to be the property of the 
vender's creditors before they have gone into the vendee's 
possession, if they have gone out of that of the vender. 

See this question considered at length, in relation to questions 
of insolvency, p. 170, et seq. 

(386.) Assignation of funds. — In the case of the assig- 
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natk>D» by a merchant, of funds in the hands, or supposed 
to be in the hands, of his agent, intimation of assignatioa 
cannot be validly made to the effect of defeating the trus- 
tee's right, before the funds assigned have passed into the 
hands of the agent receiving intimation. 

Pearson v. Brock, 12th July 1842, 4 D. 1509. Thia was in 
a sequestration under the old act. The application of the case 
of course presupposes sequestration occurring oefore the agent has 
received tne funds. The assignation was granted to parties who 
had advanced money, by persons who had consij^ed goods 
abroad, and on the agent through whom they consigned theio. 
Between the time when the agent received intimation of the as- 
signation, and that when he received the proceeds of the consign- 
ment, his principals were rendered bankrupt. It was remarked 
by Lord FuUerton, — ^' It does not follow that in every case it is 
indispensable that the party against whom the claim is assigned, 
and to whom the intimation is made, should have the funds ac- 
tually in his hands. He may be a trustee, and the /em exiffendi 
may be effectually assigned, although the trustee has not actually 
received the funds for its discharge. ... If it had been made 
out that there was an actual conveyance to Paton in trust, a great 
deal might be said as to the effect of the intimation to him as 
trustee. But this is not the case here. Paton was a mere a^nt 
or mandatory, and no trustee ; and the effect of the letter to nim 
was merely that of a direction by the real proprietors of the pro- 
ceeds to pay them over when he should receive them. But the 
sequestration intervened, and rendered this direction ineffectual.^ 

(387.) It has been held that a letter of credit pur- 
chased from one banker on another in favour of the 
debtor, in the usual form of a request ^' to honour the 
drafts," &c. is not an assignation requiring notice, but a 
mandate to pay, and that if such a document come oner- 
ously into the hands of third parties before the date of 
the sequestration, they are entitled to the contents in pre- 
ference to the trustee. 

So it was held by several of the judges in the case of Struthers 
19. Commercial Bank, 27th Jan. 1842, 4D. 460; but though the 
iudges were unanimous in their decision, they were not unanimous 
m deciding on this view. The case involved some curious specialties. 
A party had paid into the Olasgow and Ship Bank at Kirkcaldy 
a sum of money for behoof of John Craig, and obtained a letter 
of credit from the bank on Sir W. Foroes & Co. in the usual 
terms, and at a fixed day, in his favour. Before the day of pay- 
ment, Craig'^s son discounted the letter with the Commercial 
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Bank of Scotland, and indorsed it to that bank per procuration. 
The day on which the letter was payable was a Sunday, and the 
Commercial Bank presented it to Sir Wm. Forbes & Co. for 
payment on the Saturday preceding ; payment was refused, on the 

ground that application had been made for sequestration of 
raig^s estate. Sequestration was awarded on the same day. It 
was asserted and not denied that the awarding; was decreed at a 
later hour than the demand for payment. The case is noticed 
elsewhere in connexion with this branch of it, (p. 331.) There was 
another incidental hct in the circumstance of tne letter being pre- 
sented a day before its date. It was said to be in conformity with 
the usage of bankers and merchants, when such a document fell 
due on a Sunday, to present it on the preceding Saturday. Lord 
Mackenzie, who concurred in the judgment, founded on this cir- 
cumstance. He said, ^^ There isapositiveavermentof anunderstand^ 
ing among bankers, that when a letter of credit falls due on a 
Sunday, the money shall be paid on the day preyious. If that 
be so, the practice must be of ^reat weight. If all the bankers 
in London and Edinburgh are m the practice of paying on the 
Saturday in such cases, it would be going very far to disregard 
that practice.^ But there was still another specialty in this case. 
The note amounted to ,£1528, 28. 4d. When Craig, iunr. dis- 
counted it, he deposited the sum of £2500, (which included the 
contents of the note,) with a neutral party, and, at the time of 
the sequestration, ,£^2250 of this remained not uplifted. At the 
same time there appeared to be due from Craig, junr. to his 
father'^s bankrupt estate the sum of «£^2265. Craig, junior, re- 
sisting a requisition by the Commercial Bank to nold tbe sum 
deposited to the extent of their advances for their behoof, uplifted 
the .£^2250, and paid it over to the interim-factor on his father'^s 
estate, receiving a guarantie against the risk of having to pay 
any part of the amount a second time. On this brancn of the 
case Lord Gillies said, ^^ The reclaimer's plea is, that by virtue of 
the sequestration and decreet of adjudication and confirmation, 
the claimant, Struthers, as trustee, had acquired light to the 
sum of £1528, 2s. 4d. and interest due thereon. Tne answer 
is in point of fact, that he has already the money. It is clear that 
he received «£^20()0, which he would not have got but for the ad- 
vance made by the Commercial Bank. If he succeed in this 
action, therefore, the transaction will be attended with a gain to 
him of £1500.^" But this would be simply one of the hardships 
arising from a necessarily strict administration of the bankrupt 
laws. The son was owe his father money. The claim aeainst 
the son was a sood claim in favour of the trustee, whether the son 
had discountea the bill and deposited the contents or not. It is 
true that there might have been reasons not appearing on the 
record for presuming that if these circumstances had not occurred, 
the debt against the son might not have been so easily recovered 
by the trustee, but the circumstance that the amount against a 
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debtor has been paid, cannot affect the question whether another 
person is or is not entitled to keep funds out of the bankrupt es- 
tate. If the son, instead of preserving the produce of the cheque, 
and paying it into the bankrupt estate, had spent it, either for 
his father or himself, could this have affected the question, 
whether the Commercial Bank had got a valid transference I It 
is to be presumed that part of the son^s debt to the estate, arose 
out of his having discounted this document. If, then, instead of 
so reserving the contents, he had s<]uandered them, and lost them 
to the estate, it might have as equitably been said, that here was 
money which would not have been lost to the estate, but for the 
advance made by the Commercial Bank, — ^the conduct of that 
establishment being in both cases exactly the same. 

Lord FuUerton said, '^ I am not much moved by the circum- 
stance that the money was extant in the hands of the bankrupt's 
son, or by the argument that, if the trustee succeeded in the 
action, he would be getting payment twice over. For, if I were 
satisfied that the transference of the document was not available 
to transfer a right to uplift the money, I should be compelled to 
regard the advance made by the bank as in the same situation 
with an advance made on a security which eventually turned out 
to be bad. The result would be the very common result, not 
that the bankrupt''s estate would receive payment twice, but that 
the estate would keep the money in the nrst place, and that for 
the debt created by the advance, the party advancing the money 
would be obliged to rank on the sequestrated estate as an 
ordinary creditor.'" This view calls up the most important 
question connected with the decision — the question, whether the 
indorsation of the letter of credit to the Commercial Bank for 
value received in discounting it, took the money it represented 
out of the bankrupt estate ? These documents are of very fre- 
, quent occurrence m Scotland ; and the knowledge whether or not 
they can effectually be put out of the hands of the payee, so as 
to escape being mixed up with his sequestrated estate, is of the 
highest moment to trade. A balance corresponding to the sum 
in the letter of credit was due to Craig, senior, by his correspon- 
dent. That correspondent paid the money into the Glasgow and 
Ship Bank at Kirkcaldy, and received a mandate to Sir William 
Foroes & Co. to pay the money to Craig on a ^ven day. The 
question whether the transference in the mean time to the Com- 
mercial Bank was a good transference to carry the money in 
competition with the trustee, depended on the prior question 
whether or not the letter of credit was negotiable i It seemed to 
be the general opinion of the bench that it was negotiable ; and 
this opinion corresponds with the usage of trade, which has 
established such documents as one of the most frequent means of 
transmitting money in Scotland. If it was negotiable, then it 
was in the same position as a bill accepted by Sir William Forbes 
& Co., and indorsed to the Commercial Bank. It had no ana> 
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logy with a draft by Craig on Sir W^illiam Forbes & Co. ; 
because, in that case, Sir William Forbes & Co. must have 
had a balance in their hand in favour of Craig, which would 
not be carried out of his estate until the draft was presented, and 
which would go to the trustee if seouestration preceded present- 
ment. In this case. Sir William Forbes & Co. had no balance 




the place of the original payee. The document and the money it 
represented changed hands by indorsement, just as a note of Sir 
William Forbes & Co.'s bank would change hands by being 
transferred. Lord Cuninghame, Ordinary in a note to his inter- 
locutor, very clearly brought out this view. He said, " On the 
day he [Craig] delivered and indorsed for value the letter of 
credit to the Commercial Bank, he had no money in Sir William 
Forbes & Co.'s hands. He held an order on them to pay him a 
certain sum on a future day, and when he gave up and indorsed 
that order to another party for value, it is apprehended that he 
was thus divested of all legal and equitable interest in the obli- 
gation.'*^ 

When it was considered that the paper was indorsible, it fol- 
lowed that it required no intimation. Lord Cuninghame observed, 
" The Lord Ordinary conceives, that this was not a case which 
required intimation to complete the right of an onerous assignee 
for value. The letter of credit here was a mandate by a bant on 
their ^ents in Edinburgh, to pay money to a party on a definite 
day afterwards. That mandate gave a complete right to Mr 
Craig to draw the money, without any farther intimation to the 
agent in Edinbui^h than the bank itself would give ; and, in like 
manner, if Mr Craig was not precluded from transferring the 
mandate, it is rather thought that the indorsee or assignee did 
not require to intimate it till the day the money was due, as 
payment could only be made to the party who presented the 
draft. "" 

It is to be regretted, however, that the specialties in this case 

1)revented the question from coming purely out, — Whether the 
etter of credit was a negotiable instrument or not? In con- 
nexion not only with bankruptcy, but with the stamp laws, that 
question is of the highest importance. The usual practice of 
English bankers, when they transfer money through their cor- 
respondents, is, to give no letter of credit, but to send advice to 
their correspondent directing him to put the sum in question to 
the credit of the person for whom it is intended. If this method 
had been taken m the present case, Craig would have had no 
other document but a Fetter of advice from his correspondent, 
useless in the hands of any other party. The ^oney would have 
been so much money lying with the bank on his account. It 
would be transferable by his draft, but until uplifted it would be 
liable to be carried by sequestration. It is a matter of consider- 
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able moment to ascertain whether the method of transmitting 
money by letters of credit possesses such important privileges. 

(388.) General Nullification of Transactions subsequent 
to Sequestration. — Besides the enactments for reducing 
diligences and preferences, there is a special clause, that 
" all payments and preferences, or securities,*" to prior 
creditors, *' and all acts done, or deeds granted by the 
bankrupt after the date of the sequestration, and before 
the discharge,** unless done with consent of the interim 
factor or trustee, are, in the case of sequestration being 
awarded, null, — ^the subject going to the trustee '' deduct- 
ing any expense bondjide incurred." 

§ 85. This is the clause ^hich ties up the bankrupt's hands 
from the moment of the first deliFerance, and the effect of which 
has been so often alluded to, as cutting down those completions 
of transactions which, under the act 1696, or other grounds of 
redaction which do not proceed on the debtor being legally incsr 
pacitated to act in any way whateFer in regard to his estate, 
might be supported. 

(389.) Bond fide Delivei'tf. — As a protection to com- 
mercial transactions, it is enacted, that, '^ if a bond fde 
purchaser is iu possession of moveable effects, receired 
from the bankrupt after the sequestration, and when ig- 
norant thereof, for a price paid, or which he is ready to 
pay, he shall not be obliged to restore the effects.** h 
interpreting this clause with what precedes it, 1st, A sale 
and immediate delivery, after the first deliverance in the 
sequestration, will be good, if the purchaser was not aware 
of such deliverance ; 2d, Where the price of goods pur- 
chased has been paid, delivery after the first deliverance 
in the sequestration will be unimpeachable, if both par- 
ties were ignorant of the deliverance. 

Act, § 85. There cannot be a doubt that this exceptional chuise 
reaches the transactions to which it is applied in the above pro- 
position. It may be a nice question iu Wal criticism, whether 
or not it goes iarther. The literal meanmg of the clause, as 
printed and punctuated, would lead one to the understanding 
that it protects every delivery, after sequestration, of moveabias 
which have been previously paid for, if the party receiving them 
was ignorant of tne sequestration. This would create a great re- 
volution in the bankrupt law, and would settle at once the larg^ 
class of cases which involve the question whether effectual de- 
livery was made before the bankruptcy. If this view were to rule, 
it would be on the ground that the question of nulla j/idet is ap 
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plicable to the condact of the buyer. The question would be, 
did ke know of the bankruptcy when he took delivery ! and, as 
the door would thus be shut against any inquiry into the inten- 
tion of the bankrupt, it might be that his object was, in the full 
knowledge of sequestration being awarded a^inst him, to make 
delivery of goods in his warehouse to a purchaser, with the view 
of preventing that purchaser from suffering by the bankruptcy. 
This would be an inversion of the principle of reduction under 
the act 1696, which depends, as already shown, (p. 228,) 
not on the intention of the creditor, but on that of the debtor. 
But it can scarcely be supposed that this was the design of the 
legislature. If it had had in view the protection of transactions 
performed bv the debtor in the full knowledge that he was a bank- 
rupt, some line would have been drawn where the license must 
stop, and the matter would not have been left in the position which 
it must hold if this view be adopted, viz. that at any time during 
the sequestration, if ?oods that have been paid for can be got out 
of the warehouse of the seller and put into that of the buyer, the 
transaction is good, provided the latter was not aware of the se- 
questration. If this were law, a man might, with concurrence, 
petition for sequestration ; and when it is awarded, he might, on 
the ensuing day, deliver commodities to a purchaser ignorant of 
his proceemngs, and this delivery would be unimpeachable. 

The intended object of the clauise, instead of oeing of such a 
character, must have simply been to ratify those transactions 
solely which are the result of the bona fidei of both parties, — in 
which both are ignorant of the sequestration. In this view, it 
would apply only to delivery made after the deliverance granting 
warrant to cite the bankrupt, (which by relation backwards, be- 
comes the date of the sequestration,^ and before the service of the 
citation upon him. Unless, as applying solely to the case of ig- 
norance and bona fdes on the part of the bauKrupt, the clause in 
question would be found incompatible with the other portions of 
the act. The general enactment is, that ^^ all acts done, or deeds 

f ranted by the bankrupt after the date of the sequestration, and 
efore his discharge, out of or in relation to the estate, 

shall, in the event of sequestration being awarded, be null and 
void.^^ But then, in connexion with this sweeping clause, comes 
the consideration, that a man may, by relation, be oankrupt with- 
out knowing it. He may have his shop open, and may De deal- 
ing with his customers as usual, giving delivery, at his leisure, of 
commodities paid for before delivery — ^it would be hard that these 
transactions should be reduced, and an exception is made where 
there is ignorance and bona fides, A clause, however, protecting 
such transactions when the bankrupt knows his situation, would 
not be an exception, but a contradiction — a provision, the inter- 
pretation of which in harmony with the one immediately preceding 
would be impossible. It must be observed, however, that though 
by the phraseology of the act, as printed and punctuated, if tne 
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qualifioation of ignorance is made applicable to the porcbaser, it 
™aj, by a change of punctuation and allowance for an elliptical 
expression, bear a different reading. Punctuation goes for nothing 
in acts of Parliament, and the transposition of a comma will make 
the clause read in such a manner as to make it the bankrapfi 
iraorance of his own position that will support the transaction-- 
thus, ^^ If a bond fide purchaser is in possession of moveable effects, 
receiyed from the bankrupt after the sequestration and when [be 
is] ignorant thereof,'" &c. 

As a matter of policy, it is pretty clear that the understand- 
ing that a bankrupt may make good deliyery after he knovs 
himself to be sequestrated, would give him a dangerous power of 
making preferences among his creditors. In the case of Lug 
•. Bruce, 7th July 1832, 10 S. 777, see above, p. 165, it wis 
strongly urged, that it was a dangerous precedent to admit that, 
after insolvency, a dealer could validly deliver articles bought 
and paid for. In addition to what has been already stated, there 
is a circumstance which would make the doctrine contended 
against on this occasion much more unjust than the retention of 
a power to make delivery after insolvency. It is always admit- 
ted that if delivery can be yalidly made, it can likewise be 
demanded, and that by a creditor in the full knowledge of the 
insolvency ; and thus purchasers of undelivered goods are, \xi i 
certain extent, on a par. By the supposition in the pieGest 
instance, delivery or not is wholly in the bankrupt's option. U 
the purchaser should demand delivery the bankrupt may resist; 
and, by stating the position in which he is placed, at once ^laee 
both parties in mala fidet^ while he makes delivery without inti- 
mation to favoured creditors. Under all these considerations, it 
is to be hoped that no reason arising out of a strict interpretation 
of terms will cause this exceptional clause to be made wider than 
the principle stated in the above proposition. 

There is a material difference between delivery, after the bank- 
ruptcy, of goods paid for before it, and a sale, after the bani- 
ruptcy, accompanied by delivery and payment. If the latter be 
a sale for a just price, there is no creditor benefited, and no 
ground for an inquiry into boiia fides. The transaction is, moreoYeft 
protected by the next part of the section which applies to kiia 
fide payments. Of course it is open to prove a fraudulent device 
connected with such a case, but the circumstances will not of 
themselves give ground for inferring it; and, indeed, in the 
general case, if the bankrupt continues doing business after the 
sequestration, he is acting oy the permission of his creditors hx 
their benefit. 

Wherever, in the case of delivery of goods paid for, banajAf 
is alleged and denied, it would seem that, in conformity with the 
view of the House of Lords in the case of Blincow's trustee 
©. Allan & Co. 18th March 1830, (5 Mur. 231, and see aboTC, 
p. 214,) it would require to be sent to a jury as a question of 
fact. 
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(390.) Bond fide PaymetUs. — " If a debtor, when igno- 
rant of the sequestration, have paid his debt bond fide 
to the bankrupt, he shall not be obliged to paj it a 
second time to the trustee." It does not a^ect the validity 
of the transaction that the bankrupt receiving the debt, 
knows his own situation. 

Act, § 85. Here we have the converse of the immediate preceding 
clause ; but both on principle and in the clear phraseology of the 
sentence, the benefit of acting in ignorance accrues to the person 
who so acts. It is the creditor who pays, and it is the creditor's 
ignorance of the sequestration that will validate his payment. 
As in the immediately preceding case, it would seem that the 
bonafideSy if denied, is a question which must go to a jury. 

(391.) BiUs. — A person who holds as indorsee, or by 
any other just title, a bill or note with recourse on other 
parties, which is payable by the bankrupt, if he " shall 
have received payment of his debt from the bankrupt in 
ignorance of the sequestration, and given up such bill, 
promissory note," &c. he is not to be made liable to 
repay to the trustee the amount so received, ^^ unless the 
trustee shall replace him in the situation in which he 
stood, or reimburse him for any loss or damage." fThe 
same law applies to a creditor holding a security, and 
giving up the security, when the transaction is in bona 
fides. 

Act, § 85. There is here the same grammatical ambiguity as in 
the provision regarding the delivery of moveables, viz. the doubt 
whether the " ignorance of the sequestration ^ is conjunctive 
with the bankrupt, or with the holder of the bill. In this case, 
however, there is a greater leaning towards an intention to apply 
the qualification to the bankriipt than there is in the otner 
case, and this appears to have influenced the printer in the punc- 
taation. 

It has to be observed, that the mere giving up of the bill will 
hardly, in any case, ^^ replace ^ the holder '^ in the situation in 
which he stood.*" The holder will probably have lost his recourse, 
by want of negotiation. Unless the trustee make ^ood all that the 
holder has thus lost, the latter is not bound to give up the bill ; 
and, in the general case, payment such as that here contem- 
plated, will be a final and valid payment, as the estate could gain 
nothing by getting back the bill on such terms. 

(392.) Trusts. — If there be any title, such as that to a 
share of a joint stock company, which, though in the bank- 
rupt's name, was truly held by him as trustee for another 
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person, it does not come within the sequestration ; and 
the decisions indicate that when the estate of a co^mstee 
is sequestrated, the court will allow an accounting, to show 
how far securities held in the name of the bankrupt co- 
trustee, taken for the use of the trustees in general repre- 
sent advances which the individual trustees have made. 

Dingwallt?. M'Combie, 6th June 1822, 1 8.463; Stirlinff&Sons 
I'. Stirling &Robertsou, 5th July 1822, 1 S.545; Gordon v. Cheyne, 
5th Feb. 1824, 2 S. 675 ; Cook, &c. v. Jeffrey, 29th Nov. 1831, 10 
S. 75; affirmed 15th May 1835, 1 S. & M'L. 767. But see below 
as to the reversal of a point on the vesting of heritable property, p. 
336. This was a very complicated case, where trustees had maae 
advances of various amounts for the purposes of the trust, sold trust 
proDerty, and taken securities in their individual names, when one 
of tnem was sequestrated. In the case of Gordon, the trust had 
been latent for fourteen years. This enforcement of latent trosts 
has been objected to as contrary to the spirit of the bankropt 
law, (1 B. C. 286) ; and in Gordon's case, the Lord Ordinary 
alluded to the previous case of M^Combie, as rendering a deci- 
sion in fiivour of the latent trust imperative, though he seems to 
have thought it an innovation. The principle of the final deci- 
sion in the case of Gordon, as announced in the brief note of 
the opinions of the judges, was, that the trustee on the sequee- 
trate^d estate '^ took the rights of the bankrupt tantum eitale^ 
they stood in his person ."^ It has to be observed, that a bank- 
rupt's trustee's title has, by the late act, been made nominaDj 
different from what it was bv the old act. By the latter, there 
was a special adjudication ; by the present act, all the moveable 
estate is vested in the trustee by virtue of the awarding, withoot 
any adjudication. But it is much to be questioned whether then 
would be in this any reason for holding the law of latent truiats 
to be affected. 

In England there is the following provision for the disposal of 
property held in trust, 6 Geo. IV. c. 16, § 79 :— " If any bank- 
rupt shall, as trustee, be seized, possessed of, or entitled to, either 
alone or jointly, an V real or personal estate, or any interest so 
cured upon, or arismg out of the same, or shall have standing m 
his name as trustee, either alone or jointly, any government stock, 
funds, or annuities, or any of the stock of anv public companfi 
either in England, Scotland, or Ireland, it shall oe lawful for the 
Lord Chancellor, on the petition of the person or persons entitled 
in possession to the receipts of the rents, issues, and profits, divi- 
dends, interest, or produce thereof, on due notice given to all 
other persons (if any) interested therein, to order the assignees, 
and all persons whose act and consent thereto is necessaij) ^ 
convey, assign, or transfer the said estate, interest, stock, funds, 
or annuities, to such person or persons as the Lord Chancellor 
shall think fit, upon the same trusts, as the said estate, interest, 
stock, funds, or annuities were subject to before the bankruptcy) 
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or such of them as shall be then subsisting, and capable of taking 
effect ; and also to receive and pay over the rents, issues, and 
profits, dividends, interest, or produce thereof, as the Lord Chan- 
cellor shall direct/^ 

It is held that this clause does not protect latent trusts. Thus 
in ea parte Burbridge, 15th Aug. 1835, 1 Dea. 131, in a joint 
stock company, there was a rule against a party holding in his 
own name more than a certain number of shares, but no rule 
against his having a beneficiary interest in a larger number. A 
person who had purchased more than the limited number, had 
them entered in the name of a trustee, with the knowledge of one 
of the directors, and of the actuary. The trustee signed a decla- 
ration of trust. There was no notice of the fact of the trust in 
the company^s books, and the trustee held the certificates of the 
shares, and received the dividends, accounting to the purchaser. 
The trustee received the notices, attended the meetings of share- 
holders, &c. The trustee became bankrupt. The court of review 
held, that the shares were not within tne bankrupt estate, (ea 
parte Watkins, 4 Dea. & Ch. 87 ;) but, on appeal, the Lords 
Commissioners reversed the judgment, and it was solemnly de- 
cided that such trust propertv is part of the bankrupt estate 
of the trustee. This decision brougnt the stock within the 72d 
section of the act as goods and chattels in the order and disposi- 
tion of the bankrupt. Founding on this decision, in ex parte 
Witham, 18th March 1841, 1 M. D. & D. 624, an attempt was 
made to hold government stock standing in the name of a trustee, 
who was not entered in the books of the bank as trustee, part of 
his bankrupt estate, but it was found that § 80 of the act, which 
provided for the passing of government stock, held by the bankrupt 
m his own right, to the assignee, virtually excepted such stock 
held by him m trust. 

(393.) Latent Rights to Moveables. — To take moveables 
in possession out of the act, it will have to be shown, 1st, 
That the possession is held by virtue of one of the con- 
tracts, inferring temporary possession, such as letting and 
hiring, pledge, &c. 2d, That there is a right of hypothec 
extending over them, and in this respect the landlord's 
hypothec is specially reserved by the act. 3d, That they 
have been acquired by the fraud of the bankrupt. 4th, 
That they are stolen property reclaimed by the person 
from whom they were stolen. 

A clear distinction may be taken between the possession of 
titles, such as those of shares in joint-stock companies, and the 
possession of moveables, the possession being the external evidence 
of property in the latter, to the exclusion of ordinary latent 
rights. 
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Hypothecs will be found eonaidered above, p. 68. The land- 
lord'^s nypothec is saved from interference by § 96 of the act. 

It is not easy to define the nature of the fraud that will take a 
commodity out of the act. In the Lord Ordinary's (Moncreiff) 
note, in Gibson v. Forbes, 9th July 1833, 11 S. 916, see aboTe. 
p. 252, there is the remark, *^ Creditors, indeed, are not liable to all 
the obligations of a bankrupt, but they are liiU>le to obligatioiuof 
trust or deposit where they are specific. Even money, when it 
is in any way ear-marked or traceable, as held by a title of agency 
or trust, has been awarded to the true owner .^ There is the ht- 
ther remark, that '^ it would be against all equity to permit the 
creditors of a bankrupt to take advantage of that which, if done 
by the bankrupt, would be a great fraud C uid this is said in re- 
ference to the title of the trustee to goods set apart in the seller's 
premises as the property of the buyer. It woula appear, howerer, 
as it is pretty amply shown in the other opinions m the case of 
Oibson, that it is only when it has been derived through a specific 
fraud of the bankrupt, that the trustee^s title to the property is 
bad ; and that the trustee, taking advantage of that which it 
would be a fraud in the bankrupt to take advantage of, is not i 
relevant objection, — e. a. the trustee taking advantage of the non- 
delivery of goods purchased. See the case of Mansfield, p. 247» 
and Miller, p. 344. 

With regard to radical vitiations in the title, acoompaoTiog 
property into whatever hands it may fall, until the vice be 
pulled, the law of Scotland admits none in moveables, but 
punishable crime. There is no doubt that theftuous acquisition 
vitiates the title, — the vice being pleadable only by the person 
from whom the abstraction has been made, who may recover the 
article wherever he sees it ; and it is no purification of the rice, 
that the commodity has been purchased in public market, as it is 
in England, (2 Blackst.449); see Henderson i^. Gibson, 17th Jnse 
1806, M. Maveablef, App. Ho. 1. It is difficult to say whether 
there is anv minor fraudulent offence, such as breach of trusty 
which would confer this permanent nullity on its subject. Pro- 
fessor Bell says, " In one case, very nearly approaching to theft, 
the judges seemed to think the exception would be so extended, 
1 B. C. 286. That it has been obtained by threats or violence 
vitiates the title, (3 E. 1. 16;) and it is difficult to suppose i 
moveable commodity so obtained, without the commission of rob- 
bery, which will of course in this respect be on a par with theft. 

(394.) Wife's rropertf/.—Profertj of the bankrupt's 
wife, as to which the jtis mariti is excluded, does not 
come within the sequestrated estate; and in an ante- 
nuptial contract, where the/M^ mariti is not expressly ex- 
cluded, the separate property of the wife may, by being 
virtually excluded from it by destination, be kept oot of 
the sequestrated estate. 
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Black V. Pearson, 9th Feb. 1841, 3 D. 504. There were here 
two forme of destination. One by the wife to herself and her 
husband in liferent, and to the children of the marriage in fee ; 
^' whom failing, to herself and her own heirs, executors, and assign 
nees whomsoever.^ The other was a conveyance to herself and 
her husband in conjunct liferent, ^^ and to herself, her own heirs 
and assignees in fee.^^ These clauses were held to vest the pro- 
perty in the wife ; and, being distinguishable from the husband^s 
funds, existing, indeed, in the shape of a reserved burden on (he 
heritable property of a relative of tne wife, — ^it was held not to bo 
part of the bankrupt estate. In Rollo v. Shaw, 28th Nov. 1832, 11 
S. 132, where the doctrine, that property conveyed by a wife in an 
antenuptial contract, '^ in conjunct tee and liferent, for the liferent 
use allenarly of the longest liver, and to the children of the 
marriage in*fee,^^ gives the husband a mere right of liferent, and 
excludes his creditors, was established. Lord Mackenzie, whose 
judgment was affirmed, said, ^^ The Lord Ordinary considers the 
circumstance, that the fund was executry instead of land or a 
bonded debt, as of no relevancy, and does not think that intima- 
tion of this assigation to the debtors in the fund was necessary, 
in order to exclude the creditors of the husband, nor that express 
exclusion of the jus mariti was necessary in order to exclude these 
creditors. The Lord Ordinary does not think that the^ mariti 
has any operation to cut down conveyances made of the wife^s 
fortune by antenuptial contract in her own favour, or in favour 
of the children of the marriage.^ Boaz «. Loudon, 7th March 
1829, 7 S. 555, was a case where the trustee endeavoured to show 
that a right taken to the wife, was part of a plan for defeating 
the husband^s creditors, but failed in doing so. 

(395.) Monet/ in third party^s hands for Creditor's be- 
hoof. — The statute will not carry funds which have been 
placed by the bankrupt in the hands of a third party, for 
behoof of his creditor, before the sequestration ; and, if 
such a person pay to the trustee, he will be liable to re- 
fund to the creditor for whose behoof he held. 

Brierly v. Mackintosh, Ist June 1843, 5 D. 1100. A con«- 
tractor's agent received from him a draft on his employer, intend- 
ed, apparently, to meet several debts by the contractor. The 
contractor wrote to the agent, specifj^ing one debt which was to 
be paid, and the agent acknowledged intimation. Afterwards, on 
the contractor being sequestrated, the agent, without paying the 
whole of the debt in question, handed over the remainder of the 
funds to the trustee. He was bound to refund. The Lord Or- 
dinary held that, on the principle on which, in the case of Gordon, 
as above, (p. 312,) property under arrestment came within 
sequestration, the money must be held as belonging to the 
bankrupt, subject to claims, '^ and that how clear soever the pur*- 



330 MERCANTILE SEQUESTRATION. B. lY. 

Baer^s right to be paid preferably may be, it is before the trustee 
that this right must be asserted/^ This contemplates the possi- 
bility of a preference oyer the fond after the trustee was foond 
entitled to attach it. According to the principles of the bank- 
rapt law, howeyer, there can be no preference oyer a fund yesting 
in the trustee, unless for a preferable debt. The exception in 
fiiyour of creditors, from the general right of the trustee to hold 
all the bankrupt's funds, is in fayonr of ^^ such preferable securitieB"" 
as existed at tne date of the sequestration. If there be no seea- 
rit J, but simply a sum of money, the question will be, whether it 
is a third partyX or yests in the trustee. If the latter be the 
case, there cannot exist a preference oyer it in his hands. 

(396.) Money Consigned^ to wait the order of a court 
in a depending process, is not within the bankrupt estate 
of the person consigning it ; and the deposit of a bank 
receipt with the derk to the process, with an indorsement 
of the purpose for which it is deposited, is sufficient con- 
signment to such an effect. 

Gordon o. Brock, 13th Noy. 1838, 1 D. 1. This case was, of 
course, under the old act, but there is nothing in the principle of 
the decision which would not hold under the new ; and the caaa 
is of importance as showing the means by which, when there are 
disputea claims to funds in the hands of a party, arran^ments 
may be made to preyent them from being included in his bank- 
rupt estate, if he should be sequestrated. It frequently h^ 
Eens, that when people, haying money passing through their 
ands, find themselyes in difficulties, they become ingenious in 
discoyering objections to the title of the claimant; and, by the 
delays they thus create, finally inyolye the property in their rain. 
Where there are objections brought to the title of the claimant, 
and there is any fear of such a catastrophe, it is important to 
know that an action commenced by the claimant, and consigna- 
tion by the holder, secure the property. In this case, the holders 
of the money seemed to haye good reason to doubt whether they 
would be safe in paying to tne claimant. They placed a bank 
receipt in the hanos of their law agents, and, on*^a summons of 
muliplepoinding being executed, the law agents deposited it with 
the clerJc to the process, indorsing on it a statement that it was 
the balance whicn the debtors admitted they were due, and that 
it was lodged in the process, ^^ in order to be disposed of as the 
court shim appoint. There was no intimation to the bank. 
Afterwards, tne Lord Ordinary, in the process of multiplepoinding, 
ordered judicial consignation to be made, and a receipt to oe taken, 
** payable to such person or persons as shall be preferred by the 
Lord Ordinary or the court. Before this order was implemented 
sequestration took place, and the question ftood on tne deposit 
of the receipt. Lord Oillies remarked, ^^ It has been pleaded by 
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tbe trustee of Messrs C, that this consignation, when made, was 
only a consignation in security. But so is every consignation ; 
and what is it that is to be secured a^inst by consignation, but 
the risk of the debtor^s bankruptcy ! \¥hen tnat precise case oc- 
curs, therefore, it would be a very strange result il its occurrence 
was to be a ground for rendering the consignation nugatory, and 
finding that it afforded no secunty whatever.**^ That it has been 
placed subjtuliee is, howeyer, the circumstance that, in such a 
case, carries the money completely out of the bankrupt estate. It 
does not appear that the object could be accomplished by a depo- 
sit of the amount of the disputed claim in the hands of a private 
party, or that such a depositary could be considered as holding 
otherwise than for the depositor, unless, as above, it be a specific 
sum to pay an onerous and ascertained creditor. See Gray o. 
Ross, loth Jan. 1706, M. 7724; Bairdv. Murray's creditors, 
4th Jan. 1744, M. 7737. 

(397.) The trustee, as representing the creditors, takes 
their right to reduce alienations to their prejudice at com- 
mon law, alienations reducible under tbe act 1621, c. 18» 
and preferences reducible under the act 1696, c. 5. 

See above, B. II. & B. III. 

(398.) When trust property, or any other property 
which should not by law come within the sequestrated 
estate, is nevertheless involved in it, the course for the 
party in right of it to adopt is a petition to the Lord Or- 
dinary, " praying to have such estate struck out of the 
sequestration." The Lord Ordinary orders the trustee to 
answer within a certain time, not fixed by the act, and, 
at the expiration of the time, proceeds to dispose of the 
application. 

Act, § 86. 

(399.) Effect of Application for Sequestration. — It is 
no objection to a creditor claiming payment of a just debt 
from one who would otherwise be bound to pay it as a 
mandatory of the debtor, that a petition has been pre- 
sented for sequestration of tbe debtor's estate ; and espe- 
cially such an excuse will not justify a banker in refusing 
to honour the draft of tbe debtor, if presented at the time 
when it is properly payable. 

Struthers «. Commercial Bank, 27th Jan. 1842, 4 D. 460. In 
this case there was a refusal by a bank to pay a draft which they 
would otherwise have paid, they giving as a reason that the estates 
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of the party in whoee &Yoar thev would hare to pay the money 
were in coarse of seqaestration. l4ie right to the money was litipt- 
ed on different ^grounds, and the bench, though unanimous in their 
judgment, were far from beine so in the grounds on which they 
rested it. It seemed not to be doubted, however, that whoerer 
might be found entitled to the funds, the reason stated by the 
bank for refusing payment was not a good one. The principle 
has been stated as only applying to the case where a petition haa 
been presented ; and it may be noticed that, in practice, there is 
now, generally, but a fraction of a day between the presenta- 
tion and a first deliverance. If there has been an interlocutor 
for intimation, or to any other effect, if the bank should refuse 
payment on tha$ ground and the sequestration should be alter- 
wwls awarded, there is no doubt that the bank would be jneti- 
fied, because the sequestration exists by relation from the date of 
the first interlocutor. Bankers and otner mandatories are, how- 
ever, in a difficult position in connexion with the principle of re- 
lation. If they honour a draft in ignorance of the proceedings, 
they will undoubtedly be saved by the clause in § 85, — ^*^ And 
if a debtor, in ignorance of the sequestration, have paid his debt 
band Jide to the bankrupt, he shall not be obliged to pay it a se- 
cond time to the trustee.'" Honouring a draft is certainly paying 
a debt — the banker who is in funds is a perpetual debtor to his 
employer, liable to pay in such instalments as the latter may a^ 
bitraruy fix by his drafts. But let it be supposed that the bwiker 
is aware that there is a deliverance on a petition for sequestration, 
though sequestration has not been awarded. If he refuse to 
honour the draft, and the seouestration is not ultimately awarded, 
will he be liable in damages : If he pay the draft, and sequestra- 
tion i$ awarded, will he oe liable to refund to the trustee! On 
the whole, it would appear to be the safer course for the banker 
to refuse payment in such a case, or to require a guarantie. 



SECT. 4. 
VESTING OP THE HERITABLE ESTATE. 

(400.) General Vesting, — The whole heritable estate of 
the bankrupt in Scotland is vested in the trustee and bis 
successors, absolutely and irredeemably, by virtue of the 
act and warrant, which has the same effect in law as a 
decree of adjudication in implement, as ^^ a decree of ad- 
judication for payment and in security of debt, subject to 
no legal reversion,'' recorded at the date of the sequestra- 
tion, and also as a poinding of the ground then executed. 
The right is taken, subject to all preferable securities, at 
the date of the sequestration, not null or reducible. 
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Act, § 79. The trustee is thus, in virtue of his act and warrant, 
in the position of one who has obtained decree of adjudication, as 
above ; the adjudication, in as br as it is in the position of a 
simple adjudication for debt, dating back to the first deliverance^ 
(§ 82.) When the trustee has registered his confirmation in the 
Kegister of Abbreviates of Adjudication, it carries all personal 
rights to heritable property in the bankrupt as at the date of the 
first deliverance. In rights which do not require sasine, the 
trustee^s right is indefeasible bj any proceedings subsequent to 
that date ; Dut, where sasine is requireo, the holder of an inchoate 
feudal title may be first on the register, and set his right made 
real, by a previously recorded infeftment. How far such an in- 
feftment is open to reduction is considered below. The safe plan 
for the trustee will however be, if there is reason to fear that such 
rights may come into competition with him, immediately to get 
himself infeft on a charter of adjudication. If there is no reason 
to fear such a competition, the trustee does not require to make 
up titles, to give a valid title, with procuratory and precept, to a 
purchaser, S 87. In as far as respects other adjudications, this 
clause will be construed along with § 82, which brings the estate 
affected by a first effectual abjudication within year and day b^ 
fore the first deliverance, within the sequestration. 

Inquiry whether the Sequestration is a mid-impediment 

to Infeftment by a Disponee. 

(401.) The question, whether the general vesting in the trus- 
tee renders reducible an infeftment subsequent to the sequestra- 
tion, on a warrant contained in an alienation anterior to it, seems 
to be again made an open one, as it at one time was under the 
old acts, although the leaning of authority is in favour of the ri^ht 
of the holder of an unexecuted precept to use it. In the earlier 
editions of his Commentaries, Professor Bell held, that the seques- 
tration was no mid-impedim^it to prevent the holder of a per- 
sonal right from completing it by sasine. In his last edition, 
'^ on reconsidering the matter,*" this view is recalled ; and he sa^s, 
*^ Although directly there is not, in express terms, any prohibition 
against the taking of sasine, or of deliverv of moveables, or against 
intimation of an assignment ; yet, in fair construction, a statute 
which declares the dates of those acts to be the date of the secu- 
rity which they are employed to complete, and which orders regard 
to be had only to preferences obtamed by security or diligence 
before the first deliverance, must have the effect of preventing 
such acts from being set up as mid-impediments to the comple- 
tion of the trustee^s title,^ (2 B. C. 405.) In the case of Cor* 
mack V. Anderson, 8th July 1829, 7 S. 868, it was however de» 
cided that a sequestration was no mid-impediment to the holder 
of an heritable security taking infeftment on his warrant. Owing 
to this decision, Professor Bell, in his Commentaries on the Recent 
Statutes, (p. 168,) has returned to his former opinion. On the 
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▼estins; clause, (§ 79,) he says, ^' The effect of this proYiaioii aa 
to sacn heritage as requires sasine, is to make the trustee nut a 
race of diligence for the obtaining of sasine with creditora holding 
an inchoated security, the first completed right being preferable. 
The same view appears to be adopted by the Lord Ordinary 
(Ivory) in Melville v, Paterson, 1st June 1842, 4 D. 1311, wben 
he says in his note, *^ No doubt, the right thus declared to be 
yestea in the trustee will be no better than a right tan^m ei tmig 
with what actually belonged to the bankrupt at the date of se- 
questration ; and where the bankrupt, therefore, has preyionfihr 
granted a prior penorud rigM in the shape of a couyejanoe or 
security, to an individual creditor or other third party, npoa 
which it would be in the power of such a party to run a 
against the trustee, it may oe necessary for the latter, with a 
to exclude the completion of this inchoate right, to obtain his own 
title first completea, according to all the feudal forms, and so en- 
tered upon the records.^^ 

Mr Alexander adopts the same view in his Digest of the 
Bankrupt Act, p. 91 ; and, in the case of Lindsay «. Giles, re- 
ferred to below, p. 338, there is the following remark by the Lord 
Ordinary (Cuninghame) : — ^* The law allows special creditors, 
notwithstanding a sequestration, to execute precepts or assigna- 
tions previously granted to them, so as to secure possession 
before the trustee.'" There are, however, peculiarities in the 
new act, on the ^ound of which this doctrine might be op- 

S>8ed, even with tne admission of its application to the old act. 
y § 25, '^ In all questions upon this act, all dispositi<»is, 
heritable bonds, or other heritable rights, whereupon, infeftment 
may follow, shall be reckoned to be oi the date of the registration 
of the sasine taken thereon, without prejudice to the validity or 
invalidity of the said heritable ri^lits in all other respects.^ 
The literal enacting meaning of this would seem to be, that if 
an alienation by the bankrupt would be struck at if made af^r 
the date of the sequestration, so would an infeftment on it, 
though the alienation itself were anterior to the sequestration. 
If the clause were merely in explication of the act 1696, it 
might be otherwise. It has been seen that under that act, if the 
alienation be for a namtm debiiwny the transaction being good in 
itself, will not be struck at by the sasine coming within the sixty 
days, (p. 241, et seq.) Within the sixty days of bankruptcy, 
the debtor'^s hands are not tied up ; but after sequestration, he *is 
dispossessed of his estate : he cannot transact even for no9a 
debita. By § 85, ^' All acts done or deeds granted by the bank- 
rupt, after the date of the sequestration, . . . shall, in the 
event of the sequestration being awarded, be null and void ; ^ 
and it may be held that the sasine bringing the alienation 
within that period, makes it an alienation by a sequestrated 
bankrupt. 

It has to be kept in view that there is a similar clause to make 
venditions of moveables be held of the date of the delivery, se9 
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p. 316. To obviate hardship by the nullification ot bond fide 
transactions of this class during the dependence of sequestration, 
there is a clause, already commented on, for the protection of 
such acts of delirery. The omission of a corresponding clause 
applicable to sasines, is an additional reason for presuming that 
it was intended by the act to strike at infeftments which would 
defeat the title of the trustee. On the other hand, howeyer, § 78 
declares the sequestration equivalent to intimation, and thus 
there is a special enactment to prevent amffnatians being completed 
after its date, but none to prevent infeftments. 

In the case of Rattray ff. White, 8th March 1 842, 4 D. 880, 
above noticed, (p. 314,) the vesting order in the assignee of an 
insolvents estate in England, being registered in the register of 
sasines, was found to give a preference over a pursuer of an 
adjudication. This proceeded under the clause in the act which 
requires that where ^' any conveyance or assignment of any 
real or personal property, ' would require to be registered, the 
certificate of the vesting order, &c. is to be registered in its 
place. Although, in this case, such a recorded order came 
mto competition only with the creation of a personal right by 
decree of adjudication, it would seem that from sanctioning 
the recording in the register of sasines, it is to be held that 
recording the order is equivalent to recording a sasine. It 
would be difficult to follow out such a principle in all its conse- 
quences; but if it be held that the Eequestration is no im- 
pediment to the completion of a title, as above, this decision 
will, to all appearance, if carried out, have the effect of making 
the English assignee's title, by his recorded vesting order, &c. a 
real right, while the Scottish trustee's registered act and warrant 
is only personal. It may be observed, that to have put him on 
the same footing with a Scottish trustee, the Englisn assignee's 
title should haver been made recordable in the register of abbre- 
viates of adjudication. The terms of the statute required, how- 
ever, not tiiat it should be entered where real duigences are 
recorded, but in the register where conveyances are recorded. It 
may be observed that m the Eng^lish bankruptcy court act there 
is a similar clause for recordiog tne title of an assignee in bank- 
ruptcy, which, it may be presumed, will receive the same inter- 
pretation. 1 & 2 Wm. IV. c. 37, § 27. 

(402.) After the sequestration, the bankrupt cannot 
do any act which will affect the title to his heritable pro- 
perty as it stands at that date. 

Mansfield «. Walker's trustees, referred to, p. 247. In Paul 
V. Tumbull, 22d May 1835, 13 S. 818, the holder of an herit- 
able bond, on which infeftment had been taken, on its being 
found that the feudal title of the sequestrated granter was inept, 
got him to sign a claim of service as heir under a particular deed, 
served him heir, and infeft him. This was found ineffectual to 
validate the holder's infeftment. 
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(403.) Inhibition. — The trustee's right is not chal- 
lengeable on the ground of a prior inhibition, the inhibi- 

ter's claim being reserved in the ranking. 

* 

Act, § 79. On the nature of an inhibition, and its position in 
a rankin?, see above, p. 74. The inhibition can only have effect ia 
competition with debts subseauent to its date ; and it may thus, 
in ranking, be the means ot dividing the general creditors into 
two classes, one of which ranks on a fund, on which the other 
does not. 

(404.) Deceased Debtor. — The clauses vesting the estate 
in the trustee have been found, with special reference to 
the heritable estate, to apply in the case of the sequestra- 
tion of a deceased person's estate, in the same manner as 
in that of a living bankrupt's. 

Melville v. Paterson, 1st June 1842, 4 D. 1311. This w» a 
question raised by a purchaser of part of a sequestrated estate, 
who maintained that the title offered him by the trustee, in virtoe 
of the general vesting clause, was defective. He maintained, that 
the use of the term bajikrupt, and some other specialties, indicated 
an intended limitation of this clause to the estateof a living person; 
but the objection was overruled. 

(405.) Limited Tide. — Where there is any limitation 
of the bankrupt's right, by entail or otherwise, there is a 
corresponding limitation in that acquired by the trustee, 
whose right *' shall be effectual only to the interest in the 
estate which the bankrupt might legally convey, or which 
the creditors might validly attach." 

Act, § 79. SeeRenton «. Girvan, 20th Dec. 1833, 12 S. 266. In 
Black «. Pearson, 9th Feb. 1841, 3 D. 504, where funds to which 
a wife had a right by succession, were, by antenuptial contract of 
marriage, appomted to be vested in such a manner as not to be 

Eart of the nusband'^s estate, and the heir of her &ther sold his 
eritable estate, making her provision a real burden on it, it was 
held, that though the^t» mariH was not specially excluded, and 
this was not an investing by the parties in terms of the con- 
tract, the property was not taken by the trustee on the husbands 
sequestrated estate. 

(406.) Latent Claims. — Heritable rights standing in 
the bankrupt's name on the records, are not affectable by 

latent trusts or other claims. 

Jeffrey v. Paul, App. 15th May 1835, 1 S. & M*L. 767. 
Here there were trustees, several of whom were in advance to the 
estate, and had claims on the trust property. There was aA 
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heritable bond aiid disposition in security for a sum, the price of 
trust-property disposed of, taken in name of the trustees as indi- 
yiduais, and so appearing on the record. The House of Lords held, 
reversing the judgment of the Court of Session, that the bank- 
rupt''s share of the security was not affectable by the claims either 
of the trust estate, or of the trustees who had made advances to 
it. There was another security peculiary situated. The trustees 
disponed part of the subjects, by a title, granted in their charac- 
ter of trustees, which made part of the purchase money a reserv- 
ed burden. They afterwards took from the disponee an heritable 
bond and disposition in security for that sum, payable to them- 
selves as individuals, without discharging the real burden which 
they had reserved in their character of trustees. It was held, 
both in the Court of Session and the House of Lords, that this 
sum fell to be applied, in the first place, to meet the outstanding 
obligations of tne trust ; and, in the second place, to indemnify 
those trustees who had made over advances. The operation of a 
like principle would arise in the case of Mansfield 9. Walker^s 
trustee, decided on appeal, nearly contemporaneously, (10th 
April 1835, 1 S. & M'L. 203,) referred to p. 247. No means 
could, in that instance, be devised by which heritable property, 
standing in the bankrupt'^s name on the record, could, after tho 
sequestration, be made to stand in the name of a person to whom, 
by the understanding of the parties, though not in reality, a title 
to it had been put on record. For the judgments containing the 
principles of feudal law on which Jeffrey^s case rests, see Russell 
<7. Aoss'^s creditors, 31st Jan. 1792, M. 10300; Ferguson v. 
Mitchell, 13th Feb. 1781, Hailes, 879. 

The case of Lindsay v. Giles, however, noticed under the next 
paragraph, leads to a doubt how far the exclusion of fiduciary 
claimants on property apparently absolutely vested in the bank- 
rupt, would be carried. If the circumstances of that case had 
been reversed, and the trustee on the bankrupt estate of the 
person who was apparently absolute disponee, hut was only a 
holder in trust for a special purpose, had claimed the estate for 
the creditors, it may be questioned if it would have been found 
bankrupt estate. That was not a trust in the sense of the case 
of Jeffrey. There was no intention to intrust the disponee with 
the disposal of the property in any shape, and the disponer bond 
fde acted as if there were no such deed in existence. Creditors 
could not have been deceived by it into the notion that the pro- 
perty was the disponee'^s. It is worthy of remark, that in this 
case there appears to have been an opportunity for raising such 
a question, which seems to have been abandoned. Mr Farquhar 
Gordon, a trust-disponee of the Marquis of Huntly, re-disponed 
some of the estates which he held in trust, but omitted to redis- 
pone a part of them. He was sequestrated, but his trustee did 
not attempt to claim the property omitted, for the creditors. After 
the strict interpretation, nowever, of the effect of a sasine on which 

Y 
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creditors have a clium, in tbe case of Mansfield, it would not Iw 
safe to hold that the creditors have no right in such a 



(407.) Trust created by the Bankrupt. — Although the 
records present a disponee of the bankrapt as infeft abso- 
lutely on his heritable estate, — if the bankrupt has con- 
tinued m posseesion, and the right of the disponee was 
merely a temporary trust for the purpose of accomplishing 
an arrangement as to titles not inferring possession of the 
property on the part of the trustee, or any power to be- 
stow it otherwise than by reconyeyance to the truster; 
and neither the person so holding in trust, nor any one 
professing to hold a beneficiary right through him, is a 
claimant, — ^the apparent right on the record does not so di- 
vest the bankrupt as to affect his onerous transactions re^ 
garding the estate subsequent to it, and there is no right 
to compete with or reduce them, which the trustee on the 
sequestrated estate can take through the bankrupt's ri^t 
to recoaveyance, or otherwise. 

Such appears to be theprinciple decided in the elaborate case of 
Lindsay f>. Giles, 27th Feb. 1844, 6 S. 771, arising oat of the 
sequestration of the Marquis of Huntly. The Marquis had pur- 
chased lands, by the title of which he held a base fee under one who 
•also held base. He made up titles, as vassal of the holder of the 
crown, so as to extinguish the immediate sub-fee. The catholic 
superiority was in himself; so that on the extinction of that in- 
termediate fee, he held the superiority and the dominium vHle by 
separate titles. Wishing to divide and convey away superiorities 
for the purpose of creating votes, it was presumed that it was ne- 
cessary to separate the superiority from the dominium fUile. It 
seemed to be supposed that this could be accomplished by inter- 
posing a mid-superiority between his own title as prime superior, 
and his title to the dominium utile as holding of himself. It was 
found, however, that this had not been accomplished, and that 
the conveyance to the trustee must be dealt with as an absolute 
disposition. The disponee, a clerk of the disponer^s law-agent, 
haa been infeft : he had granted no back-bond or other acknow- 
ledgment of the nature of his right. The disponee performed no 
act of ownership, but possession, in every respect, remained un- 
questioned in tne disponer. The disponer, bond fide exercison^ 
his right as absolute proprietor, afterwards borrowed money ara 
granted real securities on the property ; and these were the rights 
Questioned by the trustee on the sequestration. The trustee on 
tne sequestrated estate, for the purpose of standing; vested in the 
reversionary right of the bankrupt, brought a dec&rator of trust 
and adjudication against the heir of the disponee. The trustee 
obtained a conveyance from this heir-at-law, redisponing the 
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lands, and declaring them to have been held in trust. It thus 
happened, that the title on which the trustee came into court, 
declared the trust character of the transaction. The decision ex- 

Slains its own grounds. It found, ^^ that the Marquis of Huntlj, 
aving purchased the barony and lands of Finhaven, completed 
titles to the same by two several infeftments, one holding imme- 
diately under the crown, the other holding under himself, and 
entered into possession of the same as proprietor thereof: Find 
that the feu-disposition of date 10th October 1823, and infeftment 
thereon, of a part of the said barony, to the late David Brown, 
applied to the dominium utile of the lands conveyed, but that the 
same is proved and admitted to have been a trust title, granted 
for a temporary purpose, and for the granter^s own behoof, which 
passed no right of property in the lands to the said David Brown, 
who never had any possession : Find that the said Marquis re* 
mained the true owner of the lands, and continued as such in the 
public and uninterrupted nossession of the same, and of the rents, 
maills, and duties thereof, and in the exercise of all the powers 
and rights of the heritable proprietor thereof, in virtue of his 
original infeftment in the lands : Find that the said Marquis was 
not divested of the real right and property of his estate by the 
said trust right and infeftment thereon, and that the heritable 
securities granted by him in virtue of his original and real right, 
do constitute valid and effectual rights affecting the said lands, 
and create real preferences in the persons of the creditors ; and 
find that no objection thereto can be effectually stated by the 
trustee on the sequestrated estate of the Marquis, in respect of 
the said trust title in the person of the said David Brown. ^ 

There were many other specialties in this and the other cases 
conjoined with it. There were questions as to the validity of 
sasmes and other proceedings ; and in the case of another set of 
trust conveyances, it occurred that there were fatal objections to 
the proceedings by which the trustee professed to denude himself; 
but the court laid their decision on the question of the trust, 
and were unanimous in their view. The leading principle was, 
that such a trust is a burden on the property, not an alienation 
of it, and, unless in competition with a claimant holding right 
from the trilstee, the truster is the absolute proprietor. A dis- 
tinction was drawn between the title of a person who has a rever- 
sionary right under a trust granted bv another person, and a pro- 
Srietor who is himself the truster. Inhere were cases in which it 
ad been found, that parties for whom trustees held, had no real 
right in the property which might be feudally conveyed, but only 
a jus creditt which might be assigned. — 6ordon^s Trustees v. 
Harper, 4th Dec. 1821, 1 S. 184 ; MacdowalU. Russell, 6th Feb. 
1824, 2 S. 682. But it was found that the point of difference 
arose in the circumstance, that in those cases the beneficiaries 
were not themselves the granters of the trusts. The principle of 
the decision was found in the cases of Campbell, in Ranking of 
Edderline'^s Creditors, 4th Jan. 1801, M. Adfudicationf No. 11 ; 
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and McMillan v. Campbell, 4ih Marcb 1831, 9 S. 551 , affirmed Uth 
Aug. 1834, 7 W. & S. 441. In the opinion delivered by the 
Lord Justioe-Clerk, there were these obseryations : — ^^ There is 
the great and important fact, that the Marquis, as the irueomur, 
remained in uninterrupted puUio and patent possession of the es- 
tate, exerciting aU the rights and powers of a proprietory asintir- 
tueofhis original inf^tmewt^ undisturbed and unrestricted. This 
possession is not only to be taken in connexion with the eTidence 
and admission of the trust, but is even more important whoi 
viewed in reference to the character in which he had the posses^ 
sion, viz. as the true owner, and to the title to which it was refe^ 
able, viz. his original and radical right by his infeftment in the 
lands. From his original and radical right that possession can- 
not be separated. It was never interrupted. The eharader of 
true owner was never lost or surrendered. The titles in names of 
Oordon and Brown (proved and admitted to be nominal and in 
trust only) operated no change, and had no effect whatever on the 
continued exercise and assertion of the granter^s radical and m- 
ginal right.**' .... 

'* In some respects this case is more favourable for the applicir 
tion of the principle which governed Edderline; for, 1. The 
possession here remained with the party in whom was the radial 
right, whereas, in the other class of cases, the trustees were, in 
many instances, in full and complete possession, and in possessioB, 
too, for creditors. 2. The trustees in Edderline had oneroas 
purposes to fulfil against the grantor, and were not entitled to 
reconvey till all these purposes were fulfilled. Here, not onl/ 
are the titles mere trusts, but nominal in every sense of the term, 
for there is no trust to be fulfilled, but to reconvey. And 3. The 
competition in Edderline was between onerous creditors, one set 
of wnom founded on the title in the person of the trustees, aud 
the undoubted and irrevocable conveyance to them, followed with 
possession ; whereas, here, the very remarkable peculiarity is^ 
that no competing right or interest whatever is founded or 

f ran ted in virtue of the titles in favour of Gordon and Brown; 
Ir Lindsay, on the contrary, concurring in maintaining that the 
Marquis, as the true owner, remained in possession all along 
under his original radical right. * 

" I think we are bound to hold, on the authority of the cases 
in which the trust was proved, because expressed in the trust 
title, that when the trust m, in a manner as satisfactory, f''^ 
and acknowledged^ and when the party in whom was the real right 
and property remained in possession under his radical feudal title, 
the aifficulty created by the nominal title must give way to the 
paramount principle of the true right of property under the title 
of the person who granted the nominal and trust title, and that 
the true owner, in the words of the judgment in M'Millan, w 
not divested, so that his acts could not afiect the estate, in the 
posaessionof which he remained as the true owner.^^ ' * ' 'u 
'^ I am most fully satisfied, that when the title i&protedV> be 
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nominal, passing no right of property, and when no interest what- 
erer has been aequired bj any third party, which can be pleaded 
against the granter, or those acquiring rights from him, and when 
the granter continued as the true owner in full possession, he is not 
to be taken in law as completely divested of his real rieht and 
property in the estate, and tnat hfs onerous deeds must oe sup- 
ported, in respect of his original and radical feudal title, to which 
title alone any right of property really was attached.^^ 

Lord Moncrieff obserrea : — 

** The case of trust is admitted, and is palpable on the face of 
the whole proceedings ; and it is the case on which the plea of 
Mr Lindsay himself depends. There is no occasion to prove it, 
either by the oath of Mr Brown or by his writ ; and if any thing 
of that kind were necessary, it is proved by the writ of his heir 
here produced. Then, wherein is this case different from any of 
the cases decided ! It is truly a stronger case than any of them. 
This is not the case of a trust for creditors, with power to sell ; 
in which case the lands might depart for ever, or, at any rate, 
might be held indefinitely as a separate and independent feudal 
estate. It is not the case of a trust for debts in the first instance, 
and an ulterior destination, rendering it certain, if the form 
only was regarded, that it would never return to the granter. 
These are strong cases, where infeftment has followed, for nolding 
that still the radical right remained in the granter. Yet all have 
been so decided, and this even in a competition of creditors. The 
present case seems to be a far simpler and clearer exemplification 
of the principle in correct logic and plain justice. The disposi- 
tion to Mr Brown never was intendea for any purpose but that 
of a formal title, for the purposes of the granter. It never pro- 
duced any thing to create any interest in a third party, it is 
the bare disposition in trust, which it was at first. Then, how 
can it be, that a party as trustee on that trustee^s estate, found- 
ing on that very fact of mere trust as his title, can claim the pro* 
perty, to the exclusion of a party who transacted onerously with 
the truster, in the full possession of his property, relying on that 
very title which remained in his person, and in virtue of which, 
though under the incorrect denomination of a mere jus crediti, the 
trustee for his creditors now claims it as his ! 

'^ I confess that I cannot see the distinction. I know that 
there is a great difference between the case of an absolute 
disposition and a disposition under reversion or qualificiicion 
in any question with a party transacting onerously, and in 
bond fide with the disponee infeft. But where there is no such 
transaction with the disponee, I am unable to see what difference 
it makes on the question between parties who alike depend on the 
title of their common debtor, the acknowledged proprietor of the 
subject, whether the right in him is expressly reserved in the 
title which it undoubtedly covers, or is necessarily admitted as 
soon as the subject becomes litigious. I cannot see either truth 
in the legal deduction, or justice in the application of legal pria-^ 
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ciples, in the distinct!^ so struggled for, which, in the way it ii 
laid down by any authority^ has reference to an entirely different 
state of circumstances.^^ 

Had there been in this case any party appearing who held so 
onerous right from the trust dispouee, the question would bare 
assumed a different aspect, and the decision does not afford lit 
to meet such a case. It may even be doubted whether, when tk6 
cases of Mansfield and Paul, as above, (p. 336-7,) are kept in 
view, a trustee on the trust-disponee^s sequestrated estate miAi 
not have had a preferable title to compete both with oneroua out- 
ponees, and with the creditors of the truster. 

(408.) The vesting in the trustee is not to affect the 
superior's rights, nor to affect any question of succesaoa 
between the heir and executor of a creditor, nor to affect 
the rights of the ancestor's creditors, otherwise than by 
completing diligence through the act and warranty in their 
favour, and giving them the benefit of the three yeai^ 
preference over those of the heir. 

Act, § 79. As to the three years^ preference of the anceetori 
creditors, see above, p. 1 1 1 . The exceptional clause in the statote 
on this subject is *' except that the act and warrant of confirmiM 
shall operate in their favour as complete diligence.'^ From astiMi 
interpretation of these words it might be questioned if the dili- 
gence is held as completed at the <ute of the sequestration. 

(409.) Leases. — A right to a lease in the person of the 
bankrupt is carried by the sequestration. It is carried, 
hov^ever, with all its conditions ; and if these exclude as- 
signees, the landlord may refuse to receive the trustee or 
the assignee of the trustee as tenant. 

Leases, although personal rights, being carried by adiudieatioOi 
are considered properly to belong to this branch of the subjeet. 
Under the old act it was customary, if the lease was to be adopts 
or disposed of bv the trustee, to obtain an assignation of it. AI- 
thougn it would appear that an assignation may be exacted under 
the 87th section, it is probable that the general vesting d^ 
will be had recourse to. This is an adjudication, and its efieet 
on leases will be ruled accordingly. The laudlord'^s right of ex- 
clusion is reserved, not only where assignees are excluded, (Cob* 
ninghams «. Hamilton, 21st Nov. 1770, M. 10410,) but where 
he reserves the right of approval, Elliot u. Buccleuch, 4th Dec* 
1747, M. 10329. The exclusion of assignees is pleadable onlr 
by the landlord, and if not objected to on his part it is jus <^' 
in any other person to oppose the vesting in the tnis^* 
Hay & Wood, Petitioners, 8th Dec. 1801, M. 15297. See 
Hunter on L. & T. p. 200, a seq. Professor Bell »J^ 
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*^ Although there is an implied exclosion of volantary assignees 
in agricaltaral leases, an express exclusion is requisite to prevent 
creditors from attaching the lease by legal diligence.*" 1 B. C. 77- 
As to the assignations which will defeat the rights of the cre- 
ditors at large, see above on the act 1696, p. 234. Baron Hume 
reports the case of Grieve v. Grieve's Creaitors, 27th May 1790, 
H. 778, where an ineffectual attempt was made to compete with 
the creditors of a seouestrated estate, on an heritable bond by the 
lessee on which infettment had been taken. 

(410.) Where bankruptcy is stipulated as an irritancy, 

and founded on by the landlord, no benefit can be taken 

from the lease by the creditors. If there is no such positive 

irritancy, however, sequestration will not prevent the tenant 

from continuing to perform the prestations for the benefit 

of his creditors, though the lease should exclude assignees. 

In Gordon, petitioner, 7th Dec. 1805, M. Tcudky App. No. 11, 
bankruptcy bemg an irritancy, was found to warrant a removal, 
though a composition had been accepted, and the bankrupt had 
been discharged before decree. See also Forbes «>. Duncan, 2d 
June 1812, F. 0. The irritancy of bankruptcy, like the others, 
is pleadable only by the landlord. In Bruce v. Kinloch, 28th 
June 1832, 9 S. 831, a clause in the lease, ^^ That in case of the 
bankruptcy of the tenant, his creditors shall have no power over it 
to appomt a manager, or in any manner of way to interfere with the 
subjects let, or for the tenant himself to continue his possession, 
directly or indirectly, for behoof of his creditors,^ was found on the 
tenant s sequestration not to void the lease, although there can be 
no doubt that the landlord could have pleaded an irritancy. 

(411.) Where the lease excludes assignees, but does 
not exclude subtenants, the bankrupt may give any bene* 
ficiary right capable of being held by a subtenant, to the 
trustee. 

Crawford «. Maxwell and his Creditors, 28th June 1758, M» 
16307. It may be presumed that where the trustee can show 
that there is any beneficiary right which the bankrupt can con- 
vey without an irritancy, he is entitled to insist on its being con* 
veyed under the 87th section, referred to in par. 412, though that 
section seems to have had in view purely heritable rights. 
Creditors cannot insist upon an assignation, if there be an irri- 
tancv. ** The principle recognised under the sequestration statute 
is, that the bankrupt tenant is not bound to grant deeds which 
would be hurtful to him.^ Hunter on L. & T. 811. On the 
effects of the trustee undertaking the liabilities of a lease, see the 
subject of his liabilities. 

(412.) Bankrupts aid in completing- the Investment"-^ 
Tlie bankrupt^ if required^ must grant all deeds necessarj 
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or feudally vesting the estate in the trustee in terms of 
the act. If the bankrupt's title is incomplete, the trustee 
may complete a title either in his own person or in that 
of the bankrupt, and superiors are bound, on bein^ re* 
quired, to enter him. 

Act, § 87. This clause will be serviceable in the case where the 
bankrupt not haying his own title made up, has granted a war- 
rant to complete a real right to another person, on which infeft- 
ment has been taken. Whatever difficulty there may be reg;ard- 
ing the power of the holder of a personal right to complete it hy 
infeftment after the first deliverance, there seems to be no doabt^ 
that, in the case of a person holding a warrant from the bank- 
rupt being infeft, the bankrupt's inteftment will accresce to the 
Eerson infeft. In such a case, instead of either completing^ the 
ankrupt'^s title, or taking a conveyance of the bankrupt's per- 
sonal right, and completing the title in his own person, the ' 
tee may complete a title in his own person, which will not 
to any other holder. 

In Paul V. Tumbnll, 22d May 1835, 13 S. 818, under the old 
act, the bankrupt's ancestor had executed a trust conveyance, 
for certain purposes, the reversionary right being destined to cer- 
taiu heirs of entail, on which the trustees were infeft. The bank- 
rupt's trustee gave the bankrupt a charge to enter heir in special 
to his ancestor, and thereon adjudged ; but it was founa that 
there was nothing in kereditate jacente of the ancestor to take. 
An attempt to make up titles by a disponee on an heritable bond 
being equally ineffectual, the claims of parties resolved themselves 
into competing personal rights, and the nolder of the heritable bond 
was preferred, as it was sufficient to carry the right of reversion 
under the original trust-deed. See also Gordon v. Kemp, 3d Dec. 
1836, 15 S. 187, and Ronton v. Girvan, 20th Dec. 1833, 12 S. 
266, where the trustee of a bankrupt who had not made up titles, 
was refused an ^judication in implement of a disposition, by 
which the bankrupt obliged himself to serve himself heir, the 
bankrupt's proper title being that of a reversioner in a trust-deed, 
granted by nis predecessors. 

In Miller v. Wright, 4th July 1835, 13 S. 1038, under the 
old act, an interdict was applied for to prevent the trustee from 
making up titles by adjudication on special charge to enter heir, 
and thereby constituting a title which would relieve the bankrupt 
of certain burdens in favour of the disponer's wife and daughters, 
contained in a disposition to him by his ancestor, on which he 
had enjoyed both heritable and moveable property. It was pleaded, 
that, if the bankrupt himself had so attempted to make up titles, 
it would have been a fraud. The bill was passed of consent, to 
try the question. It was afterwards held to be the duty of the 
trustee to make his title, passing by the settlement, and leaving 
the widow and children personal creditors ; 5th July, 1836, 14 S. 
1087. See also Paul t. Boyd, 19th May, 1829, 7 S. 621. 
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(413.) T^mstee not making up Title. — The trustee takes, 
by virtue of the act, all personal rights of the bankrupt 
to heritable property. If he consider it the more expe- 
dient method, he may, without making up a title, either 
in his own person or in that of the bankrupt, convey the 
heritable estate to a purchaser, along with '* such procn- 
ratories, precepts, or other warrants, as the bankrupt 
might competently have granted.'' Such powers are as 
effectual as if they had been granted by the bankrupt, 
with concurrence of the trustee. They are not affected 
by inhibition against the granter, reserving the effect of 
an inhibition in the ranking. Superiors are bound to en- 
ter such a purchaser. 

Act, § 87. Thia will in general be the more economical method 
of disposing of the estate. The title so conveyed will, in the ge- 
neral case, be simple and beyond dispute. Where, however, the 
bankrupt has already granted procuratory or precept, such a war- 
rant cannot be granted by the trustee, who, under this clause, 
takes such rights only as the bankrupt might competently hdve 
granted. 

(414.) Heritable Property not in Scotland. — All pro- 
perty in other parts of the British dominions partaking 
of the character of heritable property in Scotland, and 
described as ^* lands, tenements, and hereditaments,** be- 
longing to the bankrupt, and which he could dispose of, 
or which could be taken by his creditors, and all titles 
and writs regarding snch property, vest in the trustee, aa 
at the date of the sequestration. If by the law of the 
place, the title of a person to whom such property is 
transferred requires to be recorded, the act and warrant 
must be recorded ; and a bond fide purchase occurring be- 
fore it is recorded, " for valuable consideration, and with- 
out notice of the sequestration," is not affected. 

Act, § 80. See above, p. 314, the effect given in Scotland to the 
corresponding provision m the English Insolvent Debtors'" Act. 

(415.) Deceased Debtor^s Representative. — In the case 
of the sequestration of the estate of a deceased debtor, 
whose successor has made up a title to his heritable estate, 
the trustee may, by petition, apply to the Lord Ordinary, 
to vest the estate in him. The Lord Ordinary orders the 
petition to be served on the successor, requiring him to 
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answer within fourteen days. An abbreviate of the petition 
and deliverance, according to schedule B. No. 3 of the act, 
in the register of inhibitions, is equivalent to an inhihition. 

Act, § 88. The intended application of this clause was to the 
case of a debtor im mediate! j deceased, whose successor had made 
up a title. In the practice arising out of the decision which 
brought the estate oi any deceased debtor within the act, it was 
necessary to apply the clause to cases where the original debtor 
had been dead for some time, and his successors had alienated the 
estate. In Barstow t?. Graham, 15th Dec. 1843, 6 D. 293, the 
immediate successor of the debtor had made up titles cufn beniefim 
inv&niariiy and granted conveyances in security on which the djs- 
ponees were infeft. He had died, and was succeeded by an heir^ 
who had also made up titles eum beneficio^ when sequestration was 
awarded. Before disposing of the case, intimation was ordered 
to be made to the holders of securities on the estate. 

(416.) If no cause be shown to the contrary, the Lord 
Ordinary is to declare the estate transferred to, and vest- 
ed in, the trustee, as at the date of the sequestration; 
reserving all preferable rights and securities which are 
not null and reducible, and with a special reservation ap- 
plicable to the circumstances, if the heir who has made 
up titles has granted alienations. An abbreviate of the 
petition and deliverance must be recorded, within eight 
days, in the register of abbreviates of adjudication. 

Act, § 89. In the case of Barstow, above referred to, the reser- 
ration was of objections by parties who had acquired heritable 
rights, to the title of the trustee to challenge them on grounds not 
competent to the last heir who had made up titles, or parties 
claiming through him, and also reserring the answer of the trus- 
tee to such objections. The interlocutor, in usual form, reserved 
such securities, existing at the date of the sequestration, as were 
not null or reducible; an expression which would reserve the 
right to reduce an alienation by an heir, within the year after 
the ancestor's death. See above, p. 110. 



SECT. 5. 

VESTING OF SUBSEQUENT ACQUISITIONS AND 

PERIODICAL PAYMENTS. 

(417.) Subsequent Acquisitions. — There is a provision 
for vesting in the trustee any property which may fall to 
the bankrapt during the sequestration. It embraces *^ any 
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estate wherever situated/' and whether it ** be acquired by 
him, or descend or come to him.*" As in the case of the 
vesting of the original estate, such an acquisition vests, 
without any conveyance, '' as at the date of the acquisition 
thereof or succession." 

Act, § 81. 

(418.) When a trustee comes to the knowledge of such 
an acquisition, it is his duty to present a petition, setting 
forth the circumstance, to the Lord Ordinary, who ap« 
points intimation in the Edinburgh Gazette, and cites all 
concerned to appear within a limited time for their in- 
terest. On the expiration of the time, he deals with the 
application ; and, if no cause be shown to the contrary, 
declares all right and interest to the estate as it comes to. 
the bankrupt to be vested in the trustee, in the same 
manner as the rest of the bankrupt estate, from the date 
of the acquisition or succession, ** and the proceeds there- 
of when sold, shall be divided, in terms of this act/' 
There is a provision, that *' the rights of the creditors of 
the person from whom such estate shall come or descend 
to the bankrupt shall be preserved entire/' 

Act, § 81. This is in implement of the interlocutor awarding 
sequestration, which carries all estates which ^^ belong, or shafi 
thereafter belong, to the debtor or company,^ § 13. There is 
no such provision in the old act as the above, which is adapted 
from the assignment clauses in the English Bankrupt Act (6 
6. IV. c. 16, S§ 63, 64.) By the old act, it was simply re- 
quired that, in the case of such an acquisition, the bankrupt must 
^^ make a full discovery thereof to the trustee,'" *•*• in order that the 
trustee may have an opportunity of taking such steps as are no- 
cessary or proper for tne interest of his constituents. (54 Geo. 
III. c. 137, § 39.) The method by which the trustee proceeded 
in such a case, was an application to the court for a supplemen- 
tary sequestration. (2 B. C. 409.) In this manner ne came 
into court, not backed by the imperative directions of an act of 
parliament, but on the equitable claim of the creditors, and he 
was of course liable to oe met by other equities. In Christie 
«. Louden, 19th Dec. 1835, 14 S. 191, the Lord Ordinary 
(Jeffrey) remarked, that ^^ The provisions of the 39th section of 
the bankrupt act prove, no doubt, that the sequestration creditors 
are understood to have an interest in subsequent acquisitions of 
the bankrupt. But it is equally clear that it is not an exclusive 
interest. As to moveable property, posterior creditors must 
certainly be allowed to rank along with them ; and may often h% 
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entitled to & preference. And even as to faerita^, thoogfa th* 
Bequefitration is declared to have the forc« of tat inhibition, the 
Lord Ordinary thinks it exceediDglj doubtful whether this wu 
intended to affect any thing but the existing estate," There 
were many other difficultiee anggested by his lordship, whicb 
the above provision obviates in the new act. la this case of 
Christie, a Bupplementarr seqaeatration was not attempted, 
because the bankrupt had died before the acquisition was <Uft- 
oovered. The action was against the heir, to ordain him to 
execute a conveyance to the trustee. The case illaatrates the 
equities which could be pleaded against this imperfect method of 
recovering the bankrupt's acquisitions. It was tnaintaitied, that 
the property was procured for the bankrupt by a friend to enable 
him to carry on trade ; and that the trustee and the commis- 
sioners knew him to be so employed, and dealt with him. This 
defence was considered so material, that the court ordered an 
issue to discover whether the trustee and commissioners were 
acquainted with the fact of the bankrupt's carrying on business. 

By the existing act the vesting is imperative, and there is no 
room for such equities being pleaded. In the case of Christie the 
acquisition was a house which a friend bought at a sale of the 
bankrupt's property under the act. It will nave to be kept in 
view, that now (if the matter was doubtful before) there are do 
means by which friends can purchase any part of the seques- 
trated estate, and restore it to the bankrupt oefore his discharge, 
without the creditors having a right to it. 

It would seem that, as the sequestrated estate is to be divided 
" among those who were creditors at the date of the sequestra- 
tion," (§ 100,) and the proceeds of new acquisitions are to be 
" divided in terms of this act," creditors subsequent to the 
seqaest ration have no claim on such acqnisitions, see Bell on the 
recent statutes, 169. This is so far difierent from the under- 
stood law nnder the old act, that, in the above case, one of the 
issues was directed to the discovery of the debts incurred by the 
bankrupt subsequently to the sequestration. It has to be kept in 



view, moreover, that the clause vesting such estate ipto jur* 
from the moment of acquisition or succession, brings with it tnoss 
other important clauses of the act which apply to the estate at 
the time of the sequestration, and tie up the bankrupt's hands in 
relation to it. It follows that, in relation to transferences of, ttoi 
bargains concerning any such acquisition during the sequestrk- 
tion, the same prohibitions and the same exceptions apply, which 
have been described in connexion with the estate, possessed at 
the commencement of the sequestration. 

(419.) Salaries — The salary of any office which the bank* 
nipt may hold is attachable, in so &r as it exceeds a com- 
petence suited to his position, when taken in connexion 
with his other sources of income, and in so far as it is not 
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specially excluded from the claims of creditors on grounds 
of public policy. The pay of officers in the army and 
navy, and the salaries of officers connected with the 
administration of justice, are, on this ground, protected ; 
but the incidental fees of such officers, if not necessary for 
their subsistence, may be attached. 

47 Geo. III. c. 25, § 4. A. B. petitioner, 30th June 1824, 
3 S.195, where a clergyman, whose income was <£^195, was allowed 
to retain «f 95, and the means of meeting certain annual expenses 
incident to his office. In the case of Moinet 9. Hamilton, 2d 
Feb. 1833, 11 S. 348, where the question referred to the fees 
of a pursuivant-at-arms, the interlocutor was, " Find that 
the fees of the bankrupts office are legally attachable by his 
creditors, and that this mode of supplementary sequestration is 
a competent mode of attaching said fees for behoof of the credi- 
tors in general ; but, in respect that the said fees and the salary 
of the office t^en together do not exceed an adequate fund of 
subsistence for the bankrupt while vested with the office, refuse 
the desire of the petition. ^ It is held in England, and would 
doubtless be held in Scotland, that the produce of the bankrupt's 
daily labour is his own. Smith's Mercantile Law, 647. It 
deserves to be remembered, however, that in the higher profes- 
sions, and in employments requiring skill and intellect, large 
sums may thus be received ; and it is held in England that the 
gains of a person who acts as an employer and requires a stock in 
trade, are not exempt — as where one acted as a furniture broker, 
employing men ana vans, (Crofton t, Poole, 1 B. & Ad. 568.) 
It may be doubtful, indeed, how far a considerable acquisition, 
made either by industry or by an effort of trading, may not 
come under § 81, as above commented on, as an estate '' acquir- 
ed '' by the bankrupt, and so vest from the moment of its 
acquisition. Retiring allowances are attachable Tod v. Tod's 
creditors, 12th Dec. 1839, 2 D. 224 ; but such cases generally 
come under the subject of cemo^ to which reference may be made 
for farther illustration of this subject. 

There is no clause in the act vesting salaries in the trustee, 
and therefore they can only belong to the bankrupt estate when 
specially adjudgea to it. The plan for obtaining such adjudica- 
tion would seem to be the same which was adopted under the old 
act in the case of new acquisitions — a supplementary sequestra- 
tion, (see 2 B. C. 409-411.) As they require a special adjudi- 
cation, all payments of such salaries, and, it would seem, all em- 
ployments of the money by the bankrupt, will be valid until the 
adjudication is obtained. Unless they should fall under the 
description of property acquired as above, all industrial acquisi- 
tions and profits will come under the same rule. 
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CHAPTER IV. 
INTERIM MANAGEMENT. 

SECT. 1. BETWEEN THE APPLICATION AND THE ELECTION OF 

INTERIM FACTOR. 

(420.) Registration of ahbi^eviate. — There are certaiii 
duties incumbent on the petitioning creditor, or " the per- 
son applying for sequestration," who will be responsible 
for the consequences of omitting them. Before the expirj 
of the second lawful day after the first deliverance, he 
must present an abbreviate of the petition and deliver- 
ance to the keeper of the register of homings and inhibi- 
tions at Edinburgh. The abbreviate must be in the form 
provided by schedule B, (No. 1,) attached to the act, and 
must be signed by the party or his agent. 

Act, § 20. The omission to record the abbreviate would hare 
the serious effect of depriving the creditors of what is equivalent 
to an inhibition and a citation in an adjudication, for their com- 
mon behoof, leaving no means of rectifying the omission, as the 
act expressly says, ^* If the said abbreviate be not so recorded it 
shall Lave no effect as an inhibition or citation as aforesaid.^ 
Under the denomination, ^* party applying,^ it might be a ques- 
tion, whether a concurring creditor incurs any responsibility, were 
it not that, practically, uie responsibility will ultimately fall on 
the law agent. The responsibility of the bankrupt, when he him- 
self petitions, to his creditors, is, of course, a mere name. 

(421.) Gazette notice. — Within four days after the date 
of the deliverance awarding sequestration, the party ap- 
plying as above must publish, in the Edinburgh Gazette, 
a notice of the sequestration, and of the times and place 
for electing the interim factor and the trustee : and within 
eight days after the same deliverance, he must insert the 
same notice in the London Gazette. 

Act, § 20. It is specially provided, that it is unnecessaiy to 
insert any other notice, under the act, in the London Gazette. 
The effect of the omission to insert the notice in the gazette 
has been considered above, in reference to the case of Gray, (p. 302.) 
That case shows, that a notice with a material error in the 
bankrupt's name, is equivalent to no notice. The person whose 
estate was sequestrated was *^Jame8 Fife, manure -merchant in 
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Portobello,^ and he was called '* Alexander Fife.^ This was the 
case of a petition by the debtor with concurrence. To rectify the 
error and validate the subsequent proceedings, after it was found, 
as above, that the sequestration could not be recalled, a petition 
-was presented with the statutory concurrence, praving the court 
to appoint a meeting for election of an interim iactor, &c. and 
appoint intimation in the gazettes. The court were satisfied that 
tnis afforded the proper method of rectifying the error, and or- 
dered accordingly. Fife, Petitioner, 17th Feb. 1844, 6 D. 686. 
In counting the days within which any act devolving on the 
petitioning creditor must be done, the same mode of calculation 
would, doubtless, be adopted which holds in calculating the sixty 
davs, in relation to the act 1696, and like cases. Thus, there 
will be four free days within which the notice may be inserted in 
the Edinburgh Gazette : in other words, on the expiry of the dar 
on which sequestration is awarded, the petitioning creditor wiu 
have performed his duty, if he present the notice during business 
houra, before the end of the fourth day. 

(422.) On the remit of the process to the sheriff, it be- 
comes the petitioning creditor's duty to transmit to the 
sheriff clerk of the county where the meeting for election 
of interim factor is to be held, 1st, A copy of the petition 
for sequestration, along with a copy of the first deliver- 
ance, and a copy of the deliverance awarding sequestra- 
tion, where that is different from the first deliverance. 
These are certified by the bill-chamber clerk. 2d, The 
productions made with the petition. 

Act, § 27. 

(423.) Application to the Sheriff. — After the av^arding 
of sequestration, but before the election of an interim 
factor, there is no individual who has a direct adminis- 
trative authority over the estate, and whatever is done in 
relation to it by the creditors must be under judicial 
authority. The sheriff is the proper magistrate to be 
applied to in such a case. He has special authority un- 

^.; der the act ^* to seal up and cause to be put under safe 

custody the books and papers of the bankrupt, and to lock 
up his shop, warehouse, or other repositories, and to keep 

^' the keys thereof." 

!/ Act, § 50. The petitioning creditor, having the judicial pro- 

, *i ceedings in his hanos, is the party who roust be looked to for the 

accomplishment of whatever does not require judicial authority, 
',;, between the petition and the election of an interim factor ; but 

;.! the act invests him with no control or authority over the estate, 
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and when any Buch act has to be done in relation to it, lie must 
geek judicial aathority. The sheriff is, as above, the officer to 
whom he must apply. The act declares that the sherifi* la to 
have " as fnll power and jariHdiction as hitherto poesesaed by the 
Court of Session, (subject to review,) in all questions in %ln 
sequestration, except," &c. (§ 27.) Under this claase, the sheriff 
may, on application by a party interested, authorize proceedings 
for the custody and protection of the estate. Professor BeU, 
commenting on the ola act, says : — *' There may occur questions 
in which recourse for this purpose to the supreme court is pro- 
per in the first instance, ooth on account of the magnitude of 
the question, and of the expedition with which it may be neces- 
sary to decide. Where bankruptcy happens to a great manofiwv 
turer, with the hands of his workmen full of work, things loitT be 
utterly spoiled by stopping their operations. Where a number 
of men are assembled, as in an iron work, the dismissal of them 
maj" reduce the property to nothing, while their being con- 
tinued may be attended with no loss. The letting down of the 
fires may require many hundred pounds to restore the manuEae- 
tory to the state in which it was. The question of preservation, 
iu such cases, comes to be complicated with something of specu- 
lative advantage or loss, which makes the resolution to be formed 
a matter of great difficulty ; and although the Court of Session 
will exercise with extreme reluctance such discretionary powers, it 
is obviously necessary that there should be somewhere authority 
to control the proceedings of individual creditors, in consideratiou 
of the interest of others who have had no opportunity of appeap- 
ing." 2 B. G. 356. Under the existing act, however, it is clear 
that each an application can only be made to the sheriff, — see 
M'Naught & Co. V. M'Queen, I9th Jan. 1841, 3 D. 378. His 
judgment in such a case is reviewable, not by advocation to the 
Lord Ordinary, but by note of appeal to the Inner House during 
session, or to the l^ord Ordinary on the bills daring vacation, 
(8 128.) 

It has been decided, that the protection of the estate from 
dilapidation through inept diligence, will Justify interference. 
Samson e. M'Cubbm, 15th March 1822, 1 S. 406. 

(424.) Judicial Factor, — Id the case of an applicatioo 
for the sequestration of the estates of a deceased debtor, 
the petitioaiog creditor may, at any time between the 
execution of the citation and the awarding of the seques- 
tration, " apply by written note to the Lord Ordinary, to 
appoint a judicial factor to administer the estate in the 
meantime, and if no cause be shown to the contrary, the 
Lord Ordinary may appoint a factor accordingly." 

Act, § 14. The policy of this provision is owing to the period 
that may, if the successor do not consent, elapse between the 
application and awarding. 



